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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 128 (Jury instructions—Right of debtor to sell property 
in absence of fraud) 





Although one can generally dispose of his or her property as one sees fit,! a person cannot frustrate his or her creditor's rights? 
and avoid obligations by changing title to his or her assets. The fraudulent transfer of assets is considered a tort,“ and preventing 
the avoidance of obligations in this way is the point of an action under the fraudulent conveyance law, which is a tort action? 
distinguishable from ordinary fraud.° Thus, the purpose of a fraudulent transfer claim is the removal of obstacles which prevent 


the enforcement of a judgment.’ State fraudulent transfer law generally attempts to protect creditors from transactions which 
are designed to, or have the effect of, unfairly draining the pool of assets available to satisfy creditor claims or which dilute 


legitimate creditor claims at the expense of false or lesser claims.® 


A fraudulent conveyance or transfer is a transfer by the debtor of property to a third person undertaken with the intent to hinder, 
delay, or defraud his or her creditors” by preventing a creditor from reaching that interest to satisfy its claim! or by effecting 


insolvency on the part of the transferring entity. !! It is also defined as a transfer made without fair consideration by a debtor 
when he or she is insolvent or which renders him or her insolvent or by a defendant in an action for money damages who is 


unable to satisfy the judgment that the plaintiff finally obtains. !? Fraudulent conveyance is, at its core, a diminution of the 


debtor's estate to the detriment of the creditor's right of realization. ad prevents debtors from placing property beyond reach 
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of their creditors when those assets should legitimately be made available to satisfy creditor demands. '* Consequently, if a 
debtor disposes of property, whether it be real or personal property, | or goods or titles, 1° with the intent to delay or defraud 
his or her creditors, the disposition may be set aside. Me Furthermore, debtors are prohibited from transferring substantially all 
of their assets to another to defraud a creditor or avoid a debt,!® especially where the transfer is not supported by adequate 


consideration!’ or where a general scheme or plan to strip a debtor of his or her assets is made with no regard to the needs of 


creditors.” The laws of fraudulent conveyances protects creditors, not debtors.7! 


CUMULATIVE SUPPLEMENT 
Cases: 


In the context of common-law fraudulent conveyances, the fraudulent conduct is not in dishonestly inducing a creditor to extend 
a debt but, rather, is in the acts of concealment and hindrance. Husky Intern. Electronics, Inc. v. Ritz, 136 S. Ct. 1581 (2016). 
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The courts and the statutes recognize different types of actionable fraud—“actual fraud" is sometimes called "fraud in fact" 


wl 


and "constructive fraud," which may also be called "fraud in law." A creditor's bill to reach a debtor's equitable assets, also 


essentially known as "equitable fraud," has largely been displaced by the state's Uniform Fraudulent Transfer Act. 


Practice Tip: 


In some states, whether the creditor is pretransfer or posttransfer will have a bearing on which type of fraud must be shown.? 





CUMULATIVE SUPPLEMENT 
Cases: 


Common-law term "actual fraud" is broad enough to incorporate a fraudulent conveyance. Husky Intern. Electronics, Inc. v. 
Ritz, 136 S. Ct. 1581 (2016). 
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1 Grochocinski v. Schlossberg, 402 B.R. 825 (N.D. Ill. 2009) (applying Illinois law); U.S. v. Toler, 666 F. 
Supp. 2d 872 (S.D. Ohio 2009) (applying Ohio law); In re Eubanks, 444 B.R. 415 (Bankr. E.D. Ark. 2010) 
(applying Arkansas law). 
A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor's claim 
arose before or after the transfer was made or the obligation was incurred, if the debtor made the transfer 
or incurred the obligation with the actual intent to hinder, delay, or defraud any creditor of the debtor. Unif. 
Fraudulent Transfer Act § 4(a)(1). 
Rahemtulla v. Hassam, 539 F. Supp. 2d 755 (M.D. Pa. 2008) (applying Pennsylvania law). 
Sherry v. Ross, 846 F. Supp. 1424 (D. Haw. 1994). 
As to the badges of fraud, see §§ 12 to 17. 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 116 (Jury instructions—Definition of incurring of 
obligation) 
Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 127 (Jury instructions—Definition of debts in 


determination of insolvency) 





To void a transaction pursuant to a state statute rendering transfers by insolvent transferors void as to creditors, there must 
be a showing of indebtedness to the creditor at the time of the transaction.! In other words, a debtor/creditor relationship is 
necessary.” The existence of a debt is a requirement for bringing a fraudulent conveyance action, and generally speaking, the 
awareness of probable legal action against a debtor amounts to a "debt." Thus, an "existing debt" is an existing legal liability, 


whether matured or unmatured, liquidated or unliquidated, absolute, fixed, or contingent.’ Furthermore, where payments are 
fixed and obligations are certain, set over a period of time, and subject to judicial enforcement, they are considered "debts" under 


fraudulent conveyance laws.° Contingent debts are counted in determining "existing debts" for the purposes of ascertaining 
whether a debtor is insolvent on the ground that the value of the debtor's saleable assets is less than the amount that will be 


required to pay probable liability on existing debts as they become due.’ 


Under the Uniform Fraudulent Transfer Act, a debt means liability on a claim,® and the definition of a claim includes unknown 


and unasserted claims; a claim must be an enforceable obligation.” 
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It is not necessary that a "debt," for purposes of fraudulent conveyance law, be reduced to judgment,!° and in fact, pending 


lawsuits have been treated as existing debts!! although it has been held that a spouse's continuing obligation of support is not 


an existing debt. 12 Th one jurisdiction, to prevail in an action for a fraudulent conveyance, the conveyor must be a defendant in 


an action for money damages, or a judgment in such an action must have been docketed against him or her.! 
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Under either the Uniform Fraudulent Transfer Act (UFTA) and the Uniform Fraudulent Conveyance Act (UFCA), where 
adopted, the rules of fraudulent transfers and conveyances have been codified as they existed at the time of the respective Acts' 


adoption. | However, the Uniform Fraudulent Conveyance Act has in fact been revised, modified, and, in certain jurisdictions, 


repealed by the Uniform Fraudulent Transfer Act.” As to the Uniform Fraudulent Transfer Act, although it provides a broader 
range of remedies than the common law, the Act is largely an adoption and clarification of the standards of the common law 


of fraudulent conveyances.” Indeed, the remedies of the Act and its predecessor are cumulative to the remedies applicable to 


fraudulent conveyances that existed before the uniform laws went into effect.* However, it has also been held that, to the extent 
that the facts undergirding an UFTA claim also establish other recognized causes of action, for example, breach of contract, 


negligence, or common law fraud, a creditor may pursue that claim as well:> not all common law remedies related to fraudulent 


conveyances are preempted by the Act. 


The thrust behind both statutes appears to be that a "fraudulent transfer" occurs when a debtor conveys title to assets to a third 
person for the purpose of placing the assets beyond the reach of creditors, ’ and regardless of whether a State has adopted either 


model law, general equitable principles still apply.® Even where a State has adopted neither uniform law, the purpose of its 
fraudulent conveyance statutes has been held to be to put the creditors back in the same position they would have enjoyed 


immediately prior to the voidable conveyance.” 


The Uniform Fraudulent Transfer Act was designed as a vehicle by which creditors may recover from debtors and others 
who hinder their collection efforts.!° Its purpose is to provide creditors with a means to satisfy debts using assets that have 
been fraudulently transferred, |! specifically, to protect unsecured creditors against debtors who make transfers out of, or make 


obligations against, the debtor's estate in a manner adverse to the creditors’ rights. ta 
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As to the Uniform Fraudulent Conveyance Act, one court has held that it seeks to strike a balance between the need to permit 
transactors to make deals, some good and some not so good, and the need to fix a point beyond which courts will not permit 


grantors to enter into transactions that will too profoundly impair their ability to discharge obligations to creditors. 
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Following the law's policy of discouraging fraud,! statutes pertaining to fraudulent conveyances are deemed to be remedial” 
and beneficial,’ not punitive.“ Thus, they are interpreted liberally,’ and the courts seek to ascertain and effectuate the intention 
of the legislature. Additionally, the courts apply a construction most likely to suppress deceitful practices and to obviate all 
temptation to commit them.’ 

Proper construction considers statutory "badges of fraud,"® but consideration may also be given to factors other than those 
listed in a statute.” Although some courts have held that fraudulent conveyance statutes apply retroactively, © most do not!! 


with an exception made for pending cases. !? Thus, generally, the law in effect when a debtor makes transfers controls the 
issue of whether the claims are governed by the state's version of the Uniform Fraudulent Conveyance Act or its successor 


Uniform Fraudulent Transfer Act.!> Where adoption of a state's Uniform Fraudulent Transfer Act does not fundamentally alter 
the nature of fraudulent transfers from the prior Uniform Fraudulent Conveyance Act, state case law interpreting the prior Act 


is still viable. 14 





Observation: 


The repeal of a state statute codifying the common law rule against fraudulent conveyances serves to revive the common law rule 


as to those transfers that could not be challenged under the state's Uniform Fraudulent Transfer Act.!° 
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Because of the similarity between the Federal Bankruptcy Code and statutes governing fraudulent transfers, the provisions are 
to be construed consistently with one another, 16 and the findings made under the Code are applicable to actions under similar 
state statutes.!” In other words, corollary provisions in the federal and state law that address intentionally fraudulent transfers 


have been held to receive the same construction and application !® and may be analyzed contemporaneously. 19 Moreover, the 
provision of the Uniform Fraudulent Transfer Act governing the uniformity of application and construction requires that the 


Act be applied and construed in conformity with other states,” and thus, the interpretation of the courts of other states provides 


guidance in interpreting the UFTA.”! 


The constructive fraud provisions of the Uniform Fraudulent Transfer Act should be construed and interpreted uniformly with 
the constructive fraudulent transfer provision of the Bankruptcy Code since consistency between the two statutes was the goal 


of those who drafted the State Act.” 
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The determination as to whether a fraudulent conveyance has occurred is made on a case-by-case basis,! based on the facts 
and circumstances of each case,” and depends on conditions that existed when it was made? as there is no precise formula for 
determining whether a transaction was a fraudulent conveyance.“ In addition to considering the facts and circumstances,” it also 
considers other elements and factors, such as choice of law,° as well as whether there was a creditor, either present or future,’ to 
whom a debt was owed’ and who was defrauded concomitant with a debtor intending fraud.” Additionally, a court may consider 
whether there was a conveyance of property that could have been applied to the payment of the debt, 10 whether the plaintiff or 


the creditor sustained damages caused by the alleged fraudulent transfer, 11 and whether the transfer was made in haste. ! 


Observation: 


The time of the conveyance is the relevant time for determining if the debtor has made a fraudulent conveyance.!* In some states, 
depending upon whether the creditor is pretransfer or posttransfer will have a bearing on which type of fraud must be shown—in 
the case of pretransfer creditors, the creditor need only show badges of fraud to establish an inference of fraud whereas posttransfer 


creditors must show fraud in fact or an actual intent to defraud. '* 
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CUMULATIVE SUPPLEMENT 
Cases: 


Common-law fraudulent conveyances, although a "fraud," do not require a misrepresentation from a debtor to a creditor. Husky 
Intern. Electronics, Inc. v. Ritz, 136 S. Ct. 1581 (2016). 


Conveyance which hinders, delays, or defrauds creditors shall be void as against the recipient unless that party received it in 
good faith and for consideration. Husky Intern. Electronics, Inc. v. Ritz, 136 S. Ct. 1581 (2016). 


Conveyance which hinders, delays, or defrauds creditors shall be void as against the recipient unless that party received it in 
good faith and for consideration. Husky Intern. Electronics, Inc. v. Ritz, 136 S. Ct. 1581 (2016). 


Pursuant to the Uniform Fraudulent Transfer Act (UFTA), the creditor is to demonstrate that: (1) there was a creditor to be 
defrauded; (2) a debtor intending fraud; and (3) a conveyance of property which could have been applicable to the payment of 
the debt due. West's F.S.A. § 726.105. Wiand v. Lee, 753 F.3d 1194 (11th Cir. 2014). 


Same elements will suffice to satisfy the requirements of the constructive fraudulent transfer provisions of the Bankruptcy Code 
and of Pennsylvania's fraudulent transfer statute. 11 U.S.C.A. § 548(a)(1)(B); 12 Pa.C.S.A. § 5105. In re Dressel Associates, 
Inc., 536 B.R. 158 (W.D. Pa. 2015). 
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Fraudulent Conveyances and Transfers 
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II. Elements, Factors, and Requisites 


A. In General 


§ 7. Constructive fraud; fraud in law 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Fraudulent Conveyancesiji=m8 


A.L.R. Library 


Assumption of Mortgage on Real Property as Consideration for Conveyance That Is Attacked as Fraudulent, 15 A.L.R.6th 
241 


Trial Strategy 


Avoidance and Recovery of Fraudulent Transfers, 25 Am. Jur. Proof of Facts 3d 591 
Conveyance With Intent to Defraud Creditors, 5 Am. Jur. Proof of Facts 2d 697 





Unlike actual fraud, constructive fraud is essentially unconcerned with intent and instead focuses upon economic effect and 


involves an analysis of objective factors.! "Constructive fraud" thus constitutes legal fraud irrespective of actual intent.” Fora 
constructive fraud claim under a state's version of the Uniform Fraudulent Conveyance Act, a plaintiff must allege that there 


is a conveyance without fair consideration? or alternatively that the transferee received less than reasonably equivalent value 


for the exchange at issue“ and that (1) the transferor was insolvent at the time of the conveyance or will be rendered insolvent 
by the transfer in question; or, (2) as a result of the transfer in question, the transferor is left with unreasonably small capital 
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to conduct its business; or, (3) as a result of the transfer in question, the transferor intends or believes that it will incur debt 
beyond its ability to pay.” A finding of constructive fraud pursuant to debtor and creditor law may be predicated upon proof 
of insolvency and lack of fair consideration without a showing of actual motive or intent to defraud.° To avoid a fraudulent 
transfer, the plaintiff must show that (1) there was a transfer, (2) for less than a reasonably equivalent value, and (3) the debtor 


was insolvent.’ "Constructive fraud" has also been said to occur when: (1) a voluntary gift is made; (2) there is an existing or 


contemplated indebtedness against the debtor; and (3) the debtor has failed to retain sufficient property to pay the indebtedness. 


However, it has also been held that under the Uniform Fraudulent Transfer Act, there is no requirement that the transfer be 


voluntary.” To prevail on a claim of "constructive fraud" under another state's Uniform Fraudulent Transfers Act, a bankruptcy 
trustee is required to show that the debtor received less than reasonably equivalent value in exchange for the transfer made to 
the defendants and that the debtor either: (1) was about to engage in a business transaction for which the debtor had insufficient 
assets in relation to the transaction or (2) intended to incur or reasonably should have believed that he or she would incur debts 


beyond his or her ability to pay. 10 Another court has ruled that a creditor will succeed under a constructive fraud theory if the 
creditor shows, one, that the transferor was indebted to the creditor at the time of the transfer; two, that the conveyance was 
voluntary; and, three, that the grantor failed to retain sufficient property to pay his or her indebtedness to the creditor in full, 


not merely at the time of transfer but also in the final analysis when the creditor seeks to collect the debt. 11 


A transfer made or obligation incurred by a debtor is fraudulent as to the creditor, whether the creditor's claim arose before or 
after the transfer was made or the obligation was incurred, if the debtor made the transfer or incurred the obligation through 


either actual fraud or constructive fraud. !? 


The prohibition of constructive fraud operates to avoid transfers motivated by generosity, rather than fraud, reflecting the policy 


that an insolvent entity or a person should be just to his or her creditors before being generous to others. 13 


CUMULATIVE SUPPLEMENT 
Cases: 


Under Florida's Uniform Fraudulent Transfer Act (FUFTA), a transfer is fraudulent under a theory of constructive fraud if the 
transferor does not receive reasonable value in exchange and the transferor either (1) was engaged or was about to engage in 
a business or a transaction for which the remaining assets of the transferor were unreasonably small in relation to the business 
or transaction; (2) intended to, believed, or reasonably should have believed that he or she would incur debts beyond his or 
her ability to pay them as they became due; or (3) was insolvent at the time of the transfer. West's F.S.A. §§ 726.105(1)(b)(1), 
726.106(1). Wiand v. Morgan, 919 F. Supp. 2d 1342 (M.D. Fla. 2013). 
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§ 8. Generally; mutual fraudulent intent 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Fraudulent Conveyancesiji=m9, 282 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 130 (Jury instructions—Mutual fraudulent intent by parties 
to transaction) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 131 (Jury instructions—Intent to defraud specific creditor) 
Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances §§ 132 to 134 (Jury instructions—Transferee's knowledge 
of fraudulent intent) 





As far as fraudulent conveyances are concerned, the debtor-transferor's intent! or state of mind is the focus, or point of inquiry, 


and malice, insolvency,” and motive are irrelevant.“ 





Caution: 


In the constructive fraud context, no finding with regard to the state of mind of the transferor is necessary.” 
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However, according to some courts, intent on part of the transferor is not enough. There must be a corresponding intent on the 
part of the transferee,° alternatively formulated as an intent participated in by the transferee or grantee’ or an intent imputable 


to the grantee. According to these courts, the transferee's notice of the transferor's fraudulent intent must be alleged,” and 
where the transferee purchases property for a fair consideration and with no knowledge of the transferor's fraudulent intent, 


the conveyance may not be set aside.!° Other courts have stated that a transferee's intent is irrelevant in finding a fraudulent 
conveyance!! and that whether transferees knowingly participated in that fraud is irrelevant for purposes of establishing the 


premise of, as opposed to liability for, a fraudulent transfer, | 


Practice Tip: 


The plaintiff must establish the actual fraudulent intent of the transferor and need not plead the actual fraudulent intent of the 


transferee.'* The intent of the transferee only becomes relevant as an affirmative defense if the defendant is not the initial 


transferee. !4 





However, it is not necessary to prove that the grantee had positive knowledge of the grantor's fraudulent intent; it is sufficient to 
prove that the grantee had knowledge of facts and circumstances which were naturally and justly calculated to excite suspicion 
in the mind of persons of ordinary care and prudence, and which would naturally prompt him or her to pause and inquire before 
consummating the transaction, and to prove that such inquiry would have necessarily led to a discovery of the facts from which 


the law imputes fraud to the grantor. !> 





Observation: 


In order to determine a debtor's actual intent, the Uniform Fraudulent Transfer Act, adopted by numerous states, provides that 
p y p 


consideration may be given, among other factors, to whether: Ae 


(1) the transfer or obligation was to an insider; 

(2) the debtor retained possession or control of the property transferred after the transfer; 

(3) the transfer or obligation was disclosed or concealed; 

(4) before the transfer was made or obligation was incurred, the debtor had been sued or threatened with suit; 


(5) the transfer was of substantially all the debtor's assets; 
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(6) the debtor absconded; 
(7) the debtor removed or concealed assets; 


(8) the value of the consideration received by the debtor was reasonably equivalent to the value of the asset transferred or 


the amount of the obligation incurred; 
(9) the debtor was insolvent or became insolvent shortly after the transfer was made or the obligation was incurred; 


(10) the transfer occurred shortly before or shortly after a substantial debt was incurred; and 


(11) the debtor transferred the essential assets of the business to a lienor who transferred the assets to an insider of the debtor. 





This list is nonexclusive, and the courts may consider other factors in determining the debtor's intent. 17 These factors do not 
create a mathematical formula to establish actual intent, and there is no minimum number of factors that must be present before 


the scales tip in favor of a finding of actual intent to defraud.'® 


Still, other courts recognize "fraud in fact" which is a conveyance where a party must prove that the transfers were made 
with the actual intent to hinder, delay, or defraud the creditors.” Similarly, courts have permitted creditors to move under a 


theory of "intentional fraud" which also requires a showing of intent.*° Under an "intentional fraud" provision, actual intent 


to hinder, delay, or defraud need not be proven by direct evidence but may be inferred where a conveyance is made without 


fair consideration.”! 


Observation: 


22 


Proof of fraud is not an aspect of a fraudulent transfer claim. 





CUMULATIVE SUPPLEMENT 
Cases: 


Genuine issues of material fact existed as to whether transfer of assets from Postal Service customer to transferee was actually or 
constructively fraudulent under federal law, Pennsylvania law and/or District of Columbia law, whether the transfer to transferee 
was to an "insider," whether customer retained possession or control of the property, whether the transfer was of substantially 
all the transferee's assets, and whether customer was insolvent, precluding summary judgment in favor of transferee and the 
corporation which held a controlling interest in transferee, or in favor of Postal Service on its claim to recover deficiency 
assessed against customer based on fraudulent transfer theory. 28 U.S.C.A. § 3304; Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.; 
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12 Pa.C.S.A. § 5104(a); D.C. Official Code, 2001 Ed. § 28-3104. Reese Bros., Inc. v. U.S. Postal Service, 905 F. Supp. 2d 


223 (D.D.C. 2012). 
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§ 9. Intent to hinder or delay creditors 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Fraudulent Conveyancesijierl 1 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 129 (Jury instructions—Actual intent to delay, hinder, 


or defraud) 





Proof of an intent to hinder or delay creditors is sufficient to establish a fraudulent transfer claim.! The courts may consider 


badges of fraud? in deciding whether assets were converted with the requisite fraudulent intent and may take into account the 


particular facts surrounding the challenged conveyance as well.’ 





Observation: 


A debtor's intent to defraud clients when misappropriating funds is not an intent to defraud the debtor's creditors as required to 


avoid transfers as actually fraudulent as to creditors.“ 
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The existence of a debtor's intent to hinder, delay, or defraud either present or future creditors, which is sometimes referred to 
as "fraud in fact,"> permits a court to set aside a conveyance made with such intent® regardless of whether a fair consideration 
has been paid’ and even though the debtor was solvent at the time of the transfer.® The intent must have existed at the time the 


transfer was made.” Thus, in order to set a transfer aside as having been made with an actual intent to hinder, delay, or defraud 
creditors, one court has stated that the plaintiff must establish: 


(1) that the thing transferred has value, out of which the creditor could have realized a portion of its claim; 


(2) that this thing was transferred or disposed of by the debtor; and 


(3) that the transfer was done with actual intent to defraud. 9 
Other courts have characterized these requirements as (1) that the transfer was made by the transferor with the actual intent of 
defrauding creditors, (2) that the transferor was indebted at the time of the transfer, and (3) that the transferor's intent is either 


imputable to the transferee, or the transferee had knowledge of the fraud at the time of the purchase or transfer. H 


CUMULATIVE SUPPLEMENT 
Cases: 


Loan repayments to lender from separate company affiliated with operator of Ponzi scheme were not made with fraudulent 
intent, as required for claim under Minnesota Uniform Fraudulent Transfer Act (MUFTA), since legitimate business transactions 
were financed with capital from lender, loans were repaid through proceeds of "real life" transactions, and proceeds of loans 
were not diverted to Ponzi scheme being perpetrated by operator. 11 U.S.C.A. § 544. Stoebner v. Opportunity Finance, LLC, 
909 F.3d 219 (8th Cir. 2018). 


Under the Florida Uniform Fraudulent Transfer Act (FUFTA), transfer by a debtor is fraudulent as to a creditor, whether the 
creditor's claim arose before or after the transfer was made, if the debtor made the transfer with actual intent to hinder, delay, 
or defraud any creditor of the debtor. West's F.S.A. § 726.105(1)(a). TemPay, Inc. v. Biltres Staffing of Tampa Bay, LLC, 945 
F. Supp. 2d 1331 (M.D. Fla. 2013). 


In determining a debtor's actual intent in making a transfer of assets and whether it was to "hinder, delay, or defraud any creditor 
of the debtor," Florida's Uniform Fraudulent Transfer Act (UFTA) looks to indicia of intent commonly known as badges of 
fraud. West's F.S.A. § 726.105(1)(a), (2)(a-k). National Maritime Services, Inc. v. Straub, 979 F. Supp. 2d 1322 (S.D. Fla. 2013). 


Chapter 13 debtor's prepetition grant of security interest to individual creditor, in the form of a note and deed of trust, was 
done with intent to hinder and delay assertion of a secured claim by corporate creditor, and so was avoidable on the basis 
of actual fraud under the California Uniform Fraudulent Transfer Act (UFTA); individual creditor discovered that debtor, a 
bookkeeper, had fraudulently obtained funds from several clients, including himself and corporate creditor, debtor was able to 
reach settlement agreements with some of her clients but not with corporate creditor, which filed a state-court lawsuit against 
her, through individual creditor's sympathy for debtor a special relationship was continued or created between them, debtor 
preferred that individual creditor receive any available money before corporate creditor, and as her former clients researched 
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their claims, debtor faced a growing and unmanageable insolvency. 11 U.S.C.A. § 544; Cal. Civ. Code § 3439.04(a)(1). In re 
Martinez, 610 B.R. 290 (Bankr. N.D. Cal. 2019). 
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Fraudulent intent, which can be characterized as deception intentionally practiced to frustrate the legal rights of another, | isa 
question of fact.” It is determined by the facts and circumstances of each case,” and proof of intent must be made by clear and 
convincing evidence.“ However, direct evidence of fraud is not essential,’ and a finding of fraudulent intent may be arrived at 
by way of inference or presumption? though proof of the fraudulent intent must exist at the time of the transfer, not subsequent 
to it.” Furthermore, it is not necessary that the debtor have exhibited intent as to the specific creditor bringing the fraudulent 


transfer claim. 


In proving intent, an evil motive is not required,” and the courts recognize that conveyances can be "actually fraudulent" if made 


with actual intent as distinguished from intent which is presumed in law.!° The courts also recognize that fraudulent intent is 


rarely susceptible to direct evidence, and thus, it may be gleaned from the circumstances surrounding the alleged fraudulent 


transaction. u 


CUMULATIVE SUPPLEMENT 
Cases: 


Intent to hinder, delay or defraud, of kind required under California law in order to avoid transfer as actually fraudulent to 
creditors, may be established inferentially from the surrounding circumstances. Cal. Civ. Code § 3439.04(b). In re Ezra, 537 
B.R. 924 (B.A.P. 9th Cir. 2015). 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 46 (Complaint—Allegation—Participation in fraud—By 


transferee) 
Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 134 (Jury instructions—Transferee's knowledge of 
fraudulent intent—As precluding bona fide purchaser status) 





The relevant inquiry as to the transferee in an allegedly fraudulent conveyance is whether the transferee knew of the transferor's 
intent to defraud his or her creditors in any way. The transferee need not have actual knowledge of the scheme that renders a 


conveyance fraudulent; constructive knowledge of the scheme to defraud will also suffice.! The transferee's intent may thus be 


established by constructive or actual knowledge of the fraudulent scheme on the part of the transferee.” The test is whether the 
transferee had notice or constructive knowledge of facts or circumstances which would induce an ordinarily prudent person to 


make inquiry as to the purpose of the transfer? and whether the inquiry, if made with reasonable diligence, would have led to 


the discovery of the debtor's fraudulent purpose“ or facts from which the law imputes fraud to the grantor.’ 


Fraudulent transfers are not void against bona fide transferees without knowledge of fraudulent intent. The fraudulent transfer 
statute protects the transferee for value only if the transferee is unaware of the transferor's fraudulent intent, in which case the 
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statute does not affect the title of the purchaser for valuable consideration.’ It is not necessary to prove that a transferee is an 


insider in order to prove the transferee's knowledge of the transferor's fraudulent intent.® Because a good-faith defense requires 


the fact finder to determine whether the investor had sufficient knowledge to place him or her on inquiry notice of the voidability 


of the transfer, the courts typically assess whether the investors ignored red flags revealing the true nature of the challenged 


investment.” Inquiry into whether the transferee acted in "good faith" focuses on the transferee's knowledge of the transferor's 


fraudulent intent; "good faith" is lacking where the transferee knew, or should have known, that the transferor was not trading 


normally but that the purpose of the trade, so far as the transferor was concerned, was defrauding creditors. ! 
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Certain circumstances relating to defrauding creditors are characterized as "badges of fraud" because they are circumstances 
tending to excite suspicion as to the conveyance, which, standing unexplained, may warrant an inference of fraud.! In other 


words, badges of fraud are circumstantial evidence from which intent may be inferred.” Indeed, certain circumstances are so 
commonly associated with fraud as to have earned the title "badges of fraud," and when present in sufficient number, they 


may give rise to an inference or presumption of fraud.’ Badges of fraud can also establish a prima facie case of a fraudulent 
conveyance.“ Badge of frauds, therefore, are circumstances that so frequently accompany fraudulent transfers that their presence 
gives rise to an inference of intent.” The test is whether there is a satisfactory explanation for the circumstance, which may 
be inferred by a failure of the parties to testify or to produce available explanatory or rebutting evidence.’ "Badges of fraud" 


are therefore facts which call for an explanation.® 


CUMULATIVE SUPPLEMENT 
Cases: 


Due to the difficulty of proving actual intent to hinder, delay, or defraud creditors, the pleader seeking to set aside a conveyance 
as based on actual fraud under New York law is allowed to rely on badges of fraud to support his case, that is, circumstances so 
commonly associated with fraudulent transfers that their presence gives rise to an inference of intent. N.Y.McKinney's Debtor 
and Creditor Law § 276. Priestley v. Panmedix Inc., 18 F. Supp. 3d 486 (S.D. N.Y. 2014). 


WESTLAW 


§ 12. Generally, 37 Am. Jur. 2d Fraudulent Conveyances and Transfers § 12 


Under California law, there is no minimum number of badges of fraud that must be found in order to prove intentional fraudulent 
conveyance. Cal. Civ. Code § 3439.04(b). AKH Company, Inc. v. Universal Underwriters Insurance Co., 428 F. Supp. 3d 536 
(D. Kan. 2019). 


Badges of fraud that do not implicitly suggest fraud but do suggest there must have been a motivation other than the transaction 
itself because it was not an economically rational decision for a debtor to make but for its effect to hinder or delay creditors, 
for purposes of fraudulent transfer claim under Pennsylvania Uniform Voidable Transfer Act (PUVTA), include: the transfer or 
obligation was to an insider; the value of the consideration received by the debtor was not reasonably equivalent to the value of 
the asset transferred or the amount of the obligation incurred; and the debtor transferred the essential assets of the business to 
a lienor who transferred the assets to an insider of the debtor. 12 Pa. Stat. Ann. § 5104(b). In re Carbone, 615 B.R. 76 (Bankr. 
E.D. Pa. 2020). 


Four factors that Texas courts consider in deciding whether challenged transfer was made for a legitimate purpose, of kind 
sufficient to rebut presumption of fraud arising from presence of multiple badges of fraud, are whether transfer: (1) was made 
pursuant to standard business practice; (2) was arm's-length transaction; (3) was voluntary or effectively forced upon debtor; 
and (4) was for proper consideration. V.T.C.A., Bus. & C. § 24.005(b). In re 1701 Commerce, LLC, 511 B.R. 812 (Bankr. 
N.D. Tex. 2014). 


Judgment creditors' fraudulent conveyance claims against judgment debtor defendants were pled in sufficient detail to satisfy 
the heightened particularity requirement for pleading fraud or mistake; judgment creditors properly relied on various "badges 
of fraud" to show actual intent to defraud or hinder present or future creditors. McKinney's Debtor and Creditor Law § 276; 
McKinney's CPLR 3016(b). Uni-Rty Corp. v. New York Guangdong Finance, Inc., 117 A.D.3d 427, 985 N.Y.S.2d 487 (1st 
Dep't 2014). 
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Badges of fraud do not establish fraud per se! but merely afford grounds for such an inference or conclusion.” In some states, 
the court may consider the transferor or transferee's good faith to negate this inference? although not all states follow this rule. 


Furthermore, the mere presence of badges of fraud may not invalidate a transaction? although they are red flags. Certainly, a 
badge of fraud standing alone may amount to little more than a suspicious circumstance, insufficient in itself to constitute fraud 
per se.” Moreover, no single factor, among the possible badges of fraud, is determinative of fraudulent intent, and there is no 


set formula or threshold number of factors that warrant a finding of fraudulent intent.® 


Practice Tip: 


Once a party alleging a fraudulent transfer demonstrates a sufficient number of "badges of fraud," the burden of proof shifts to the 


defendant to prove that the transfer was not fraudulent in some states,” but other states do not follow this burden shifting rule.!° 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 84 (Complaint, petition or declaration—Transfer through 


dummy grantee to transferor's spouse with intent to defraud creditors) 





Examples of "badges of fraud" include transfers of property by a debtor during the pendency or threat of third-party creditor 
litigation; | the insolvency” or indebtedness of the debtor? or transfers of property that render the debtor insolvent or greatly 
reduce his or her estate;“ transfer of the debtor's entire estate? or a series of contemporaneous transactions that strip the debtor of 
all property available for execution; secret, concealed, or hurried transactions that are not in the usual mode of doing business; 
any transaction that is conducted in a manner differing from usual, customary, or ordinary methods; transactions whereby the 
debtor retains benefits;” an interest, control, or dominion of the property; !! inadequate, little, or no consideration given in 
return for a transfer; 12 fraudulent incurrence of indebtedness after the conveyance; 1? and the relationship between the transferor 
and transferee. '* 
Additionally, the use of dummies or fictitious parties,!° the purchaser's failure to examine or inventory the goods bought or 
looseness or incorrectness in determining the value of the purchased property, the assumption of a business name for the sole 


purpose of receiving title to properties from the debtor where the assumed business name did not exist before the conveyance, r 
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the conveyance of property to a person having no apparent use for the property, 8 the lack of an innocent purpose for the 
transfer, "°? the general chronology of events and transactions under inquiry,” and the fact that the debtor has absconded are all 


considered badges of fraud.?! No one factor is dispositive to a finding of fraud.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Common-law fraudulent conveyances are not an inducement-based fraud, but typically involve a transfer to a close relative, a 
secret transfer, a transfer of title without transfer of possession, or grossly inadequate consideration. Husky Intern. Electronics, 
Inc. v. Ritz, 136 S. Ct. 1581 (2016). 


An inference of fraud intent, for purposes of a fraudulent conveyance claim under New York law, can be drawn from so-called 
"badges of fraud," including: (1) a close relationship between the parties to the transaction; (2) a secret and hasty transfer not in 
the usual course of business; (3) inadequacy of consideration; (4) the transferor's knowledge of the creditor's claim and his or 
her inability to pay it; (5) the use of dummies or fictitious parties; and (6) retention of control of the property by the transferor 
after the conveyance. In re Application Pursuant to 28 U.S.C. Section 1782 of Okean B.V. and Logistic Solution Intern. to Take 
Discovery of Chadbourne & Parke LLP, 60 F. Supp. 3d 419 (S.D. N.Y. 2014). 
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Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Fraudulent Conveyancesij=m8, 10, 66, 162.1 


A.L.R. Library 


Conveyance as fraudulent where made in contemplation of possible liability for future tort, 38 A.L.R.3d 597 





Although not every conveyance of property by one against whom a suit is pending can be deemed fraudulent,! one of the 
commonly recognized indicia of fraud is the transfer of property by a debtor in anticipation of a suit against him or her? while a 
suit against such debtor is pending? or while judgments are outstanding against the debtor.” This same rule has sometimes been 
applied to pending criminal actions,” as well as renunciations to inheritances.° Other considerations are whether a judgment has 


just been docketed against the transferor’ and whether the transferor has failed to satisfy a judgment rendered against him or her.® 


Knowledge of the purchaser at the time of the purchase that a suit was pending against the seller does not necessarily establish 
a fraudulent intent on the purchaser's part,” and the adverse evidentiary effect thereof may be overcome by proof that the 


purchaser acted in good faith and paid a valuable consideration. o Indeed, the good faith of both transferor and transferee is an 
indispensable component of fair consideration in determining whether a transfer during the pendency of an action for money 


damages is a fraudulent conveyance. a 
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2 3 


Fraud may be inferred from unusual! and unexplained transactions," or secret, concealed, or hasty transactions,” not in the usual 


mode of doing business,“ as well as a debtor's conducting of business through the use of dummies or fictitious parties.” Another 
badge of fraud is any transaction that is conducted in a manner differing from usual, customary, or ordinary methods, ° and thus, 
the courts look to see if there was a departure from customary methods which was inconsistent with honesty and fair dealing,’ 


as well as comparing the transaction at hand along with usual circumstances found in bona fide transactions.® 
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by the fact finder in determining fraud. In re Thomason, 202 B.R. 768 (Bankr. D. Colo. 1996) (applying 
Colorado law; assignment of partnership interest). 

8 Textron Financial Corp. v. Kruger, 545 N.W.2d 880 (Iowa Ct. App. 1996). 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 17. Failure to withhold property, 37 Am. Jur. 2d Fraudulent Conveyances and... 


37 Am. Jur. 2d Fraudulent Conveyances and Transfers § 17 
American Jurisprudence, Second Edition May 2021 Update 


Fraudulent Conveyances and Transfers 
Glenda K. Harnad, J.D. and Sonja Larsen, J.D. 


II. Elements, Factors, and Requisites 


C. Indicia or Badges of Fraud 


§ 17. Failure to withhold property 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Fraudulent Conveyancesiji=m8, 9 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 20 (Complaint, petition or declaration—To set 
aside fraudulent transfer—Under Uniform Fraudulent Transfer Act and similar statutes—Transfer unreasonably impaired 
transferor's ability to pay) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 71 (Complaint—Allegation under Uniform Fraudulent 
Transfer Act and similar statutes—Inadequacy of transferor's remaining assets) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 101 (Answer—Defense—Failure to bring action within 
statutory period after fraudulent transfer under Uniform Fraudulent Transfer Act—Response to allegation that transferor 
intended to incur debts beyond transferor's ability to pay as they became due) 





A debtor's failure to withhold or retain sufficient property following a transfer to pay the debtor's indebtedness is one indication 
of a fraudulent conveyance. ! If a debtor fails to withhold sufficient property to pay his or her debts, the challenging creditor 


need not show fraudulent intent.2 





Practice Tip: 
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To survive a motion to dismiss, the plaintiff must allege that it was foreseeable at the time of a distribution that the debtor's assets 


would be insufficient to satisfy its liabilities.° 





CUMULATIVE SUPPLEMENT 
Cases: 


Creditor's former husband's transfer of a parcel of real estate to himself and his current wife as tenants by the entirety was 
both actually fraudulent and constructively fraudulent within meaning of the Pennsylvania Uniform Fraudulent Transfer Act 
(PUFTA); at the time of the transfer, there had been an ongoing dispute regarding the amount of spousal and child support 
arrearages which former husband and his current wife owed creditor, transfer removed the property from creditor's reach, 
former husband transferred the property without receiving a reasonably equivalent value in exchange, his transfer rendered him 
insolvent, he either believed or should have believed that he would incur debts beyond his ability to pay, and there was still 
$525,000 of equity in the property. 12 Pa.C.S.A. § 5104. Klein v. Weidner, 729 F.3d 280 (3d Cir. 2013). 
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West's Key Number Digest 
West's Key Number Digest, Fraudulent Conveyances#iem57(1), 57(3), 61, 62, 277(1) 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances §§ 39, 73 (Complaint—Allegation under Uniform Fraudulent 


Transfer Act and similar statutes—Insolvency of defendant transferor) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 64 (Complaint—To set aside fraudulent transfer— 
Under Uniform Fraudulent Transfer Act and similar statutes—Inadequacy of transferor's remaining assets—Transferred real 
property) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 72 (Complaint—Allegation under Uniform Fraudulent 
Transfer Act and similar statutes—Inability to pay debts as they become due) 





A transfer is fraudulent if the debtor conveyed property without receiving a fair consideration and was insolvent! at the time of 
the transfer or would be made so by the transfer.” This is known as a constructively fraudulent transfer,” and it is established 
without regard to intent.? Indeed, in such a case, neither the intent of the debtor nor knowledge of the transferee need be proven? 


as it is constructively established by the debtor being insolvent at the time of the transfer or being rendered insolvent thereby.° 
Generally, the challenging party must show, in addition to establishing insolvency, that the transferor did not receive a fair 


consideration for the transfer.’ Furthermore, the showing of insolvency must establish the debtor's condition at the time of 
transfer, and it will not suffice to show that the transferor was insolvent or was thereby rendered insolvent at some subsequent 
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time.® A person is insolvent at the time of the fraudulent transfer if the assets are less than the amount required to pay the 


person's probable liability on existing debts as they become absolute and matured.” 


If actual intent to defraud is found, the debtor's solvency is immaterial to the determination of whether a transfer can be set 
aside as fraudulent. ! However, the debtor's solvency is one badge of fraud that may be considered in deciding whether actual 


intent to defraud exists. !! 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances §§ 123 to 125 (Jury instructions—Definitions of "solvency" 


and "insolvency") 





The Uniform Fraudulent Transfer Act defines "insolvency" as follows:! 


(a) A debtor is insolvent if the sum of the debtor's debts is greater than all of the debtor's assets at a fair valuation. 
(b) A debtor who is generally not paying his or her debts as they become due is presumed to be insolvent. 


(c) A partnership is insolvent under subsection (a) if the sum of the partnership's debts is greater than the aggregate, at a fair 
valuation, of all of the partnership's assets and the sum of the excess of the value of each general partner's nonpartnership 
assets over the partner's nonpartnership debts. 


(d) Assets included in this calculation do not include property that has been transferred, concealed, or removed with intent to 
hinder, delay, or defraud creditors or that has been transferred in a manner making the transfer voidable. 
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Under the Uniform Fraudulent Conveyance Act, which is still in effect in some jurisdictions, a person is insolvent when the 
present fair salable value of his or her assets is less than the amount that will be required to pay the probable liability on the 


debtor's existing debts as they become absolute and matured.” 


Additionally, poor financial condition for purposes of establishing a fraudulent conveyance is generally found where a person's 
debts or liabilities exceed his or her assets? or where a person will be left with unreasonably small capital after the transfers* or 


believes that he or she will be unable to pay future debts as they became due as the result of the transfers.> 


Insolvency may be measured not merely at the time of the transfer® but also at the time the plaintiff seeks to collect the amount 
fi 


due. 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 

Footnotes 

1 Unif. Fraudulent Transfer Act § 2 (noting that debts included in this rule do not include an obligation to the 
extent it is secured by a valid lien on property of the debtor not included as an asset). 

2 Unif. Fraudulent Conveyance Act § 2(1) (also including special rules for determining partnership insolvency 
in § 2(2)). 

3 Grochocinski v. Schlossberg, 402 B.R. 825 (N.D. Ill. 2009) (applying Illinois law); In re Norstan Apparel 


Shops, Inc., 367 B.R. 68 (Bankr. E.D. N.Y. 2007) (applying New York law); In re Mastro, 465 B.R. 576 
(Bankr. W.D. Wash. 2011) (applying Washington law). 

4 Kipperman v. Onex Corp., 411 B.R. 805 (N.D. Ga. 2009), reconsideration denied in part, 2010 WL 761227 
(N.D. Ga. 2010) (applying Georgia law); First Keystone Consultants, Inc. v. Schlesinger Elec. Contractors, 
Inc., 2012 WL 1711218 (E.D. N.Y. 2012) (applying New York law); In re Mastro, 465 B.R. 576 (Bankr. 
W.D. Wash. 2011) (applying Washington law). 

5 In re Hydrogen, L.L.C., 431 B.R. 337 (Bankr. S.D. N.Y. 2010) (applying New York law); In re Stanley, 384 
B.R. 788 (Bankr. S.D. Ohio 2008) (applying Ohio law); In re Mastro, 465 B.R. 576 (Bankr. W.D. Wash. 
2011) (applying Washington law). 
In determining whether a transfer was made with the actual intent to hinder, delay, or defraud any creditor, 
consideration may be given to whether the debtor was insolvent or became insolvent shortly after the 
transfer was made, or the obligation was incurred. Unif. Fraudulent Transfer Act § 4(b)(9); Unif. Fraudulent 
Conveyance Act § 4. 
Future Group, II v. Nationsbank, 324 S.C. 89, 478 S.E.2d 45 (1996). 

T Future Group, II v. Nationsbank, 324 S.C. 89, 478 S.E.2d 45 (1996). 
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A determination of insolvency is a question of fact,! and the determination looks to the debtor's present ability to pay debts.” In 
some states, this process requires the court to recreate the financial condition of the debtor at the time the challenged transfer took 


place.” It also requires the court to make an appraisal of probable liability versus the debtor's value of assets,“ which is made as 


to debts that are in existence when the conveyance is made. In finding a constructive fraudulent conveyance, some courts have 
found that as an alternative to showing insolvency, the plaintiff may show that the property remaining after the questionable 


conveyance is insufficient to pay the conveying party's probable liabilities on existing debts as they become mature.° Elsewhere, 
the courts ask if the transferor is able to sell its assets at arm's length in market sales and pay its liabilities, including probable 


liability, on contingent debts, which involves valuing the debtor's assets as if the assets were individually sold with reasonable 


romptness in arm's length transactions in the existing and not theoretical market at the time the obligation was incurred.® 
promp g g g 


Under one approach, the debtor is "insolvent" if he or she is insolvent on a balance-sheet basis,” and under the balance-sheet 
approach, the debtor is insolvent if the sum of his or her liabilities exceed the sum of his or her assets at fair valuation, !? 


excluding any property transferred, concealed, or removed with intent to hinder, delay, or defraud creditors. |! Although the 
courts will consider unaudited balance sheets, expert testimony, and appraisals in calculating the "fair present salable value" ofa 


transferor's assets to determine insolvency, 4 only assets with a present salable value are taken into consideration in determining 
insolvency; claims that are inchoate, uncertain, and contested have no present value and cannot be considered an asset of the 


company. L3 For fraudulent conveyance purposes, a conveyance will be voided when the fair value of the salable assets is less 


than the amount required to pay existing debts as they become due as in that case, the debtor is considered "insolvent." 14 
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In making an insolvency determination, the courts consider the type of asset involved,! and in the event the debtor's entire 


nonexempt property and assets are insufficient to pay his or her debts, the debtor is considered to be "insolven ."? Interests 
which are inchoate, uncertain, and contested lack a present fair salable value, have no present value, and cannot be considered 


assets. Unliquidated assets are also not considered,“ but contingent liabilities are considered; it matters not, when determining 
whether a debt counts for purposes of insolvency testing, that such debt (a) has not yet been reduced to judgment, (b) is still 


unliquidated, or (c) is subject to a genuine dispute.° Additionally, contingent claims are considered in a solvency analysis under 
a state's Uniform Fraudulent Transfer Act only if there is a likelihood, as of the date solvency is being measured, that the 


contingency will occur.’ Contingent liabilities may be included in an insolvency analysis only in proportion to the likelihood 


that the obligation will be required to be satisfied.® 





Observation: 


Although few courts have established bright line tests for determining insolvency, some courts have observed that a useful guideline 


by which a court may evaluate the fairness of a transfer and determine a "reasonably equivalent value" is to ask whether the value 


that the debtor received represents at least 70% of the market value of the property transferred.” 
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CUMULATIVE SUPPLEMENT 
Cases: 


In determining a debtor's solvency under the Bankruptcy Code or the Illinois Uniform Fraudulent Transfer Act (IUFTA), the 
fair market value of property must be measured by what the property would bring if actually sold on the market at the time of the 
transfer, assuming an informed, hypothetical willing seller and an informed, hypothetical willing buyer not under compulsion 
to buy or sell, and having a reasonable amount of time to sell the property. 11 U.S.C.A. § 101(32);S.H.A. 740 ILCS 160/3(a). 
In re Doctors Hosp. of Hyde Park, Inc., 507 B.R. 558 (Bankr. N.D. Ill. 2013). 


[END OF SUPPLEMENT] 
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New York law); LR Development Co. LLC v. C.I.R., T.C. Memo. 2010-203, T.C.M. (RIA) P 2010-203 
(2010) (applying Illinois law). 

6 In re Arbogast, 466 B.R. 287 (Bankr. W.D. Pa. 2012), aff'd, 479 B.R. 661 (W.D. Pa. 2012) (applying 
Pennsylvania law). 
Hullett v. Cousin, 204 Ariz. 292, 63 P.3d 1029 (2003). 
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In terms of corporate debtors, if the corporation does not have significant capital assets to offset working capital deficits, it is 
insolvent.! The accepted test for determining unreasonably small capital, in the constructively fraudulent conveyance context, 


is reasonable foreseeability. Stated another way, if the debtor received less than the reasonably equivalent value for a transfer 
and was either left with an unreasonably small amount of assets to carry on its business or else it intended to or it should 
have foreseen that it would incur debts beyond its ability to pay as they became due, the transfer is fraudulent and may be 


voided.’ A transaction leaves a company with unreasonably small capital, for purposes of a constructively fraudulent transfer, 
when it creates an unreasonable risk of insolvency, not necessarily a likelihood of insolvency.* Like individuals, a corporation's 
solvency should be assessed as of the time of the alleged fraudulent conveyance.” In assessing a corporation's adequate capital, 
the test is reasonable foreseeability of insolvency,° as well as the reasonableness of the debtor's cash flow projections, ’ given 


the circumstances on the date of the transfer.® The test for whether a challenged transaction has left a company with inadequate 
capital to fund its operations is not the same as the test for insolvency; "unreasonably small capital" is something other than 


insolvency or inability to pay one's debts as they come due.” In order to determine whether a debtor is operating with inadequate 
capital, a court must look at the debtor's debt to equity ratio, its historical capital cushion, and the need for working capital in the 
specific industry at issue; when assessing whether a company's projections are reasonable, courts may look to expert analysis 
by investment bankers and independent accounting firms which affirm management's projections but should also recognize 
that a powerful indication of contemporary, informed opinion as to value comes from private investors who with their finances 
and time at stake, and with access to substantial professional expertise, conclude at the time that the business was indeed one 
that could be profitably pursued, and the court may also consider the ability of a debtor to obtain financing in determining its 


financial condition. ° However, it has also been said that whether a transfer was fraudulent when made depends on conditions 


that existed when it was made, not on what happened later to affect the timing of the company's collapse. |! The court must 
analyze whether the parties' projections were reasonable not with the benefit of hindsight but based upon whether they were 
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prudent when made. ie Nevertheless, the length of the interval between a leveraged buyout and a company's collapse is pertinent 
to determining the effect of the transfer. The longer the interval, the less likely that the collapse was fated although 10 or 12 
months is not necessarily a long enough interval to create a presumption that the terms of the buyout were not responsible for 


the company's failure. n 


Insolvency can also be defined by the measure of liabilities against enterprise worth. m 


Liabilities must be reduced to their present, or expected, value before a determination can be made whether the firm's assets 


exceed its liabilities. 1” 


CUMULATIVE SUPPLEMENT 
Cases: 


"Cash flow" test for whether a transfer made for less than reasonably equivalent value is avoidable as constructively fraudulent 
to creditors, on ground that debtor, while not insolvent at time of a transfer, intended to or believed that it would incur debts 
that would not cash flow, looks to whether debtor intended to incur, or believed that it would incur, debts that would be beyond 
its ability to pay as they matured. 11 U.S.C.A. § 548(a)(1)(B)GD(III). In re Opus East, LLC, 528 B.R. 30 (Bankr. D. Del. 2015). 


[END OF SUPPLEMENT] 
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T.C. Memo. 2011-63, T.C.M. (RIA) P 2011-063 (2011), judgment aff'd, 680 F.3d 417 (4th Cir. 2012) 
(applying North Carolina's UFTA law); Kirkeby v. Superior Court of Orange County, 33 Cal. 4th 642, 15 
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7 In re Bergman, 293 B.R. 580 (Bankr. W.D. N.Y. 2003) (applying New York's UFCA and including the 
reasonable of the projections of sales, profit margins, and net profits and losses, including difficulties that 
are likely to arise); CB Richard Ellis, Inc. v. CLGP, LLC, 251 P.3d 523 (Colo. App. 2010), cert. denied, 
2011 WL 882761 (Colo. 2011). 
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A fraudulent conveyance is illegal as to creditors only. As between the parties, and as to all others than creditors, it is legal and 


valid and can be enforced in all of its terms as any other contract. ! However, it has also been held that, although a fraudulent 
transfer is voidable, a good faith transferee is entitled to a lien on the asset transferred up to the value given to the debtor for the 


transfer.” As to creditors, a good faith creditor that obtained for value a security interest in property that had been fraudulently 
conveyed has priority over a prior unsecured creditor that later obtained a judgment lien against the property pursuant to the 
Uniform Fraudulent Transfer Act. The fraudulent conveyance was not void but merely voidable from its inception, the unsecured 
creditor had no lien on the property when the good faith creditor perfected its interest, and thus, the good faith creditor obtained 


a valid prior interest in the property even if the transfer was later determined to be fraudulent and void.’ The fact that a debtor is 
insolvent is not grounds for setting aside a conveyance made for a valuable consideration and without intent to defraud, hinder, 


or delay creditors.* Consequently, the owner of property, although he or she is greatly indebted or even insolvent, may sell it 


and give good title to a bona fide purchaser, despite the seller's creditors, up to the time when they shall have acquired a lien.’ 
However, the converse is also true; no conveyance may be adjudged fraudulent against creditors without proof that the transferor 


was insolvent at the time of the transfer or was rendered insolvent thereby.° Furthermore, some courts hold that a fraudulent 
conveyance is established where a debtor was insolvent at the time of a transfer or would be made insolvent by the challenged 
transfer, and if the transfer was made without fair consideration, neither intent on the part of the debtor nor knowledge of the 


transferee need be proven.’ In that case, the law of fraudulent conveyances does not require a showing of actual fraudulent 


intent so long as the elements of constructive fraud are present.® 
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Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 118 (Jury instructions—Definition of reasonably equivalent 


value) 





To establish fraud in law or constructive fraud for purposes of a fraudulent conveyance, a showing of fraudulent intent is not 
required; rather, fraud is presumed if the debtor transfers property for less than adequate value and is thereby unable to meet his 


or her obligations. ! If a debtor is actually insolvent, he or she cannot alienate property and place it in a position where it is not 
subject to process on behalf of his or her creditors unless the debtor has received a full and fair consideration for the property 


transferred,” and the transfer has been made in good faith.° 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances §§ 117, 118 (Jury instructions—Definition of "value" and 


"reasonably equivalent value") 





A determination of "fair consideration"! or "reasonably equivalent value"? is one which disregards the form of the transaction 
and looks instead to its substance and is fact sensitive. The Uniform Fraudulent Transfer Act speaks of the type of consideration 
that is required to avoid fraud as being a reasonably equivalent value.* Whether a debtor received reasonably equivalent value is 
a question of fact that is based upon the facts and circumstances of each particular case.> The Uniform Fraudulent Conveyance 
Act defines fair consideration as a fair equivalent for the property or obligation received in a good faith transfer.° Most 


8 a "valuable 


courts have agreed with this approach’ although others have discussed payment of a "substantial consideration," 
consideration,"” and an "inadequate consideration." !? What constitutes a fair consideration or reasonably equivalent value is 
determined on a case-by-case basis!! based on the facts and circumstances of each particular case!” and must be determined 


from the standpoint of creditors. 13 Some courts make the determination on the date of the transfer or the time of the transaction. '* 
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Distinction: 


The Uniform Fraudulent Transfer Act specifically enumerates badges of fraud while the Uniform Fraudulent Conveyance Act looks 


to common law; the UFTA requires lack of "reasonably equivalent value" as an element of constructive fraudulent transfer while 


the UFCA requires an absence of "fair consideration," defined as requiring both "fair equivalent" value and "good faith." si 





CUMULATIVE SUPPLEMENT 
Cases: 


In strong-arm proceeding to avoid, as constructively fraudulent transfers, direct deposit of Chapter 7 debtor's wages into 
entireties account that he shared with his non-debtor wife, bankruptcy court did not clearly err in finding that debtor's wages were 
source of funds that remained in entireties and in another account at time of debtor's bankruptcy filing, and that debtor failed 
to receive "reasonably equivalent value" therefor, given lack of evidence as to how funds were ultimately spent. 11 U.S.C.A. § 
544; 12 Pa.C.S.A. §§ 5104(a)(2)(ii), 5105. In re Wettach, 811 F.3d 99 (3d Cir. 2016). 
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The Uniform Fraudulent Transfer Act provides that a transfer is fraudulent as to a creditor if the debtor made the transfer or 
incurred the obligation without receiving a reasonably equivalent value in exchange for the transfer or obligation, and the debtor's 


finances were precarious as defined by the Act.! Similarly, the Uniform Fraudulent Conveyance Act forbids conveyances by 
one who is insolvent or will be rendered insolvent when the conveyance is made without a fair consideration by individuals,” 
persons engaged in businesses,” and persons about to incur debts beyond their ability to pay.“ Lack of a fair consideration is 


also recognized by the courts to be a prime factor in determining whether a transaction is fraudulent.’ 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 
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The determination of the adequacy! or fairness? of consideration is not governed by mathematical rules. There does not need 


to be proof of a dollar-for-dollar exchange,” nor must there be a total lack of consideration.* Similarly, the determination as 
to whether a debtor received "reasonably equivalent value" for a challenged transfer does not depend on a fixed mathematical 


formula” but is based ona comparison of the value of what was transferred to the value of what the debtor received in exchange,° 


with fair market value being one factor for the court to consider.’ 


Observation: 


For fraudulent transfer purposes, a party does not provide "value" to an insolvent debtor by helping it conceal assets from a creditor, 


large or small, secured or unsecured.® 





However, the courts do weigh the value of the goods sold and any direct or indirect benefits conferred as a result of a transfer,” as 
well as all the circumstances to determine whether there is a reasonable and fair proportion between both sides of the transfer. u 
Nominal consideration is insufficient to constitute fair consideration}! or reasonably equivalent value, !? as are promises to 


provide future services, | or support for the debtor or another person; i promises of love and affection; 15 moral obli gations; 16 or 
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spiritual, emotional, psychological, or educational services. a Rather, the benefits must go beyond some speculative, ephemeral, 
or psychic satisfaction that might result from doing a favor for a friend. '8 Value must confer a direct, economic benefit upon 
the debtor, rather than an intangible, psychological benefit, !” but it has also been held that, in the context of a constructively 


fraudulent conveyance, value may include any benefit, whether direct or indirect.?? 


Inadequacy of price does not mean an honest difference of opinion as to price but a consideration so far short of the real value 
of the property as to startle a correct mind or shock the moral sense.”! At the very least, the debtor, not a third person,” 


must receive some indirect benefit from the transfer, and this benefit must be fairly concrete.” A debtor thus can receive fair 
consideration for a transfer indirectly, through a benefit conferred on a third party, provided that the value of the benefit received 
by the debtor approximates the value of the property or obligation he or she has given up, and such indirect benefits may include 
consideration flowing from the debtor to the guarantor, synergy, increased access to capital, safeguarding a source of supply, and 
protecting customer relationships, but an indirect benefit from the guarantee will not be recognized unless it is fairly concrete.” 
The consideration received must be something more than the consideration to support a contract,” and it must be secured or 
satisfied.” However, indirect benefits that cannot be quantified do not constitute "value" that would support a constructively 


fraudulent conveyance. ?” 


Observation: 


Inadequacy of consideration alone is not a badge of fraud.?’ 





CUMULATIVE SUPPLEMENT 
Cases: 


Whether transfer is made for less than "reasonably equivalent value," as required for avoidance of transfer as constructively 
fraudulent to creditors under Florida law, depends on number of factors including good faith of parties, disparity between fair 
value of the property transferred and what debtor actually received, and whether transaction was at arm's length. West's F.S.A. 
§§ 726.105(1)(b), 726.106(1). Welch v. Highlands Union Bank, 526 B.R. 152 (W.D. Va. 2015). 


Whether debtor received valuable consideration, of kind sufficient to preclude avoidance of transfer as constructively fraudulent 
to creditors under Kentucky law, is to be determined at the time of challenged transfer. Ky. Rev. Stat. Ann. § 378.020. In re 
Licking River Mining, LLC, 603 B.R. 336 (Bankr. E.D. Ky. 2019), as amended, (July 19, 2019). 


Chapter 7 debtor's use of residential mortgage property as home and dollar-for-dollar satisfaction of his legal obligation on 
mortgage note, not to mention the satisfaction of support obligations that debtor owed to his wife and dependent children, 
constituted "reasonably equivalent value," as well as "fair consideration," for debtor's monthly mortgage payments, so as to 
prevent avoidance, as constructively fraudulent to creditors under bankruptcy fraudulent transfer statute or New York fraudulent 
transfer law, either one-half of monthly mortgage payments that debtor made over the two-year period preceding petition date, 
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or one-half of monthly mortgage payments that debtor made over the six-year period preceding petition date. 11 U.S.C.A. §§ 
544(b)(1), 548(a)(1)(B); N.Y. Debt. and Cred. Law § 273. In re Conti, 572 B.R. 73 (Bankr. W.D. N.Y. 2017). 


Besides a finding of actual intent to hinder or delay a creditor, a transfer may be deemed fraudulent under the Utah Uniform 


Fraudulent Transfer Act (UFTA) if the transfer was made without the transferor receiving reasonably equivalent value in 


exchange, and the debtor's financial situation is thereafter inadequate for the business. Utah Code Ann. § 25-6-5(1)(b). In re 
Black Iron, LLC, 609 B.R. 390 (Bankr. D. Utah 2019). 
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consideration or reasonably equivalent consideration, generally 
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A.L.R. Library 


Conveyance or transfer in consideration of legal services, rendered or to be rendered, as fraudulent as against creditors, 45 
A.L.R.2d 500 





Among the circumstances considered by the courts in deciding whether the value that the debtor received for the challenged 
transfer was "reasonably equivalent" to what he or she gave up such that the transfer may not be avoided as constructively 
fraudulent to creditors are: (1) the fair market value of what the debtor received; (2) the existence of an arm's length relationship 
between the debtor and the transferee; and (3) the transferee's good faith.! As also stated, circumstances examined for a fair 
consideration determination include whether the transaction was conducted at arm's length, whether property or value was 
transferred to the debtor, whether the debtor received additional and valuable benefits as a result of the transaction, whether the 


debtor was rendered execution proof, and whether the transaction was made in good faith.” 


While there is no minimum percentage or amount required to equal reasonably equivalent value, the phrase "reasonably 
equivalent value" means approximately equivalent or roughly equivalent.’ Furthermore, it is generally recognized that a person 
may be a purchaser for a fair or valuable consideration although he or she has not given money or money's worth for the property. 


For example, legal services rendered are generally held to constitute fair consideration for such transfers.“ Moreover, a marital 


settlement may constitute a sufficient consideration.’ 
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In determining whether a debtor received reasonably equivalent value, the proper focus is on the net effect of the transfers on 


the debtor's estate and funds available to unsecured creditors. 


Practice Tip: 


7 


Proof of the adequacy of consideration may require a showing of an actual intent to defraud creditors to void the transaction. 





CUMULATIVE SUPPLEMENT 
Cases: 


Judgment creditor, by alleging that judgment debtor, during pendency of judgment creditor's underlying action against judgment 
debtor for breach of contract, conveyed to his wife his interest in a home that he and wife owned as tenants by the entirety, 
without fair consideration, and that the final judgment in the underlying action remained unsatisfied, stated a claim for fraudulent 
conveyance. McKinney's Debtor and Creditor Law § 273—a. William J. Jenack Estate Appraisers and Auctioneers, Inc. v. 
Rabizadeh, 131 A.D.3d 960, 2015 WL 5124894 (2d Dep't 2015). 


To show fair equivalent value for conveyance, as required under New York's Debtor and Creditor Law, neither mathematical 
precision nor a "penny-for-penny exchange" is required; rather, the assessment of fair equivalent value requires a court to 
compare the rough values of what was given and what was received in exchange. N.Y.McKinney's Debtor and Creditor Law § 
272. Chen v. New Trend Apparel, Inc., 8 F. Supp. 3d 406 (S.D. N.Y. 2014). 


Annual salary of $30,000 paid by judgment debtor to his wife was in full and fair consideration of wife's part-time work for 
judgment debtor, and thus were not fraudulent conveyances; wife's duties included bookkeeping, driving judgment debtor, 
planning one large special event, liaising with government agencies, and generally assisting judgment debtor with his property 
management responsibilities, and judgment debtor took reasonable steps to determine that salary was reasonable. McKinney's 
Debtor and Creditor Law § 273-a. Breslin Realty Development Corp. v. Smith & De Groat, Inc., 30 N.Y.S.3d 496 (Sup 2016). 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 105 (Answer—Defense—Transferee paid for and received 
transfer as bona fide purchaser) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 106 (Answer—Defense—Property transfered to lender 
of purchase money) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 107 (Answer—Defense—Property transferred to 
mortgagee to satisfy mortgage indebtness) 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 141 (Assumption of transferor's debts by transferee as 


constituting reasonably equivalent value) 
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Satisfaction of an antecedent debt or preexisting liability is generally considered a fair consideration! if the property conveyed is 
fairly equivalent in value to the debt satisfied.” Alternatively, in order to satisfy the statutory requirement for "fair consideration," 


the conveyance may constitute a present exchange.’ Where the satisfaction of an antecedent debt is acknowledged by the statute 
to be "value" for purposes of a fraudulent transfer analysis, the individual satisfactions flowing from payments for household 
expenses in exchange for a dollar-for-dollar satisfaction of household debt may provide reasonably equivalent value in exchange 


for those payments.“ 


Reasonably equivalent value, for constructive fraudulent transfer avoidance purposes, can include the elimination of claims or 


litigation within the scope of satisfaction of an antecedent debt.’ 


Conveyances that satisfy an antecedent debt made while the debtor is insolvent are neither fraudulent nor otherwise improper 


even if their effect is to prefer one creditor over another.° It is of no significance that the transferee has knowledge of such 
insolvency, and the transfer is not subject to attack by reason of knowledge on the part of the transferee that the transferor is 


preferring him or her to other creditors even by virtue of a secret agreement to that effect.’ However, although an antecedent 
debt may provide fair consideration for a conveyance, it must be in an amount not disproportionately small as compared with 


the value of the property obtained. Where the debtor derives little benefit from the securing of his or her antecedent debt, the 


debtor does not receive a reasonably equivalent value.” Furthermore, there are instances where a conveyance in exchange for 
an antecedent debt will not suffice, such as in the case where the transferee is an officer, director, or major shareholder of the 


transferor!’ or where an obligation is satisfied that is owed to the transferee by a third party, |! 


A debt that is incurred at essentially the same time as the questioned conveyance cannot constitute an antecedent debt. = 


CUMULATIVE SUPPLEMENT 
Cases: 


Funds received by judgment debtor's attorneys were for bona fide legal fees and litigation expenses rendered and represented 
an exchange of reasonably equivalent value, and therefore attorneys did not violate Uniform Fraudulent Transfer Act (UFTA); 
debtor was primary defendant at underlying trial resulting in judgment rendered against him, legal fees and expenses were 
legitimate and owed by debtor, and retainers provided by debtor were placed in IOLTA account, remaining debtor's property and 
subject to attachment. R.C. §§ 1336.04(A), 1336.05, 1336.08. Magnum Steel & Trading, L.L.C. v. Roderick Linton Belfance, 
L.L.P., 2015-Ohio-3450, 41 N.E.3d 204 (Ohio Ct. App. 9th Dist. Summit County 2015). 
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Since a transferee's assumption of a transferor's bona fide debts can constitute a valuable and sufficient consideration for the 
conveyance of the grantor's property, ! the assumption of a mortgage generally constitutes consideration for the conveyance of 
property from an insolvent grantor.” This is especially the result where the assumption is binding upon the grantee so as to 


make him or her the principal debtor’ or where the value of the land and the amount of the mortgage are substantially equal.* 
However, not all such transactions will be approved; for example, despite the otherwise adequacy of the consideration, some 


conveyances have been voided where the grantee was unable to pay the mortgage debt which was assumed,” where the disparity 
between the amount of the mortgage and the value of the property is so great such that the transaction is one intended to defraud 


creditors,° or where the supposed consideration was the forgiveness of a debt which was at best a moral obligation.’ 
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debt in exchange for title). 


3 Bargioni v. Hill, 59 Cal. 2d 121, 28 Cal. Rptr. 321, 378 P.2d 593 (1963). 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 83 (Complaint, petition, or declaration—Real property 


transferred from one spouse to other spouse with intent to defraud creditors—Inadequate consideration) 





A special relationship between the debtor and the transferee serving as circumstantial evidence of fraudulent intent, for purposes 


ofa claim for actual fraudulent transfer, may include a family, friendship, or close associate relationship. l The fact that the parties 
to a transfer of property are somehow related or that a close relationship exists between them does not warrant a presumption 


that the transaction is fraudulent as to creditors” as each case is decided on its own facts.? While a familial relationship between 
the transferor and the transferee is not itself a badge of fraud, for purposes of establishing a prima facie case of fraudulent 
conveyance, transactions between husband and wife must be closely scrutinized to see that they are fair and honest and not 


mere contrivances resorted to for the purpose of placing the husband's property beyond the reach of his creditors.* Moreover, 
the relationship of the parties,” including that of parent and child, when coupled with other suspicious circumstances, gives rise 
to an inference of fraud.° Thus, for purposes of a constructive fraudulent conveyance claim, presumptions of good faith and 
reasonably equivalent value do not apply if the transfer is made to an insider.’ A transfer to a family member or an affiliated 
corporation alone is not dispositive of a fraudulent intent® and may not by itself constitute a badge of fraud.” Thus, according 
to some courts, there is generally no presumption that transactions between close relatives or insiders are per se fraudulent!° 


though a familial relationship may strengthen the presumption of fraud that arises from other circumstances!! and constitute 
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weighty proof of fraudulent intent. 12 Under this line of thought, evidence of a transfer to an insider is only one factor to consider 
in determining actual intent to defraud, and that fact alone does not support a conclusion the transfer constitutes a fraudulent 


transfer, ! However, the rule is different if, at the time of an interspousal conveyance, a conveying spouse was in financial 
difficulty, and the conveyance was made with the actual intent to hinder, delay, or defraud the conveyor's creditors; in such a 


case, that conveyance is considered prima facie fraudulent. 1a 


Indeed, a transfer between spouses, either before or after the dissolution of their marriage, may be avoided as a fraudulent 
transfer. 15 Moreover, at least one court has pointed out that fraudulent intent is presumed when property is transferred to 
relatives.! Another court has stated that a conveyance will be deemed fraudulent where the transfer is to an insider and if it is 
for an antecedent debt, and the insider knew the debtor was insolvent. 17 In determining insider status, courts are to consider (1) 


the closeness of the relationship between the transferee and the debtor and (2) whether the transactions were at arm's length. m 


CUMULATIVE SUPPLEMENT 
Cases: 


Under Kentucky law, a transfer between two related parties is typically a badge of fraud. KRS 378.010. Jadco Enterprises, Inc. 
v. Fannon, 991 F. Supp. 2d 947 (E.D. Ky. 2014). 
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Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 82 (Complaint, petition, or declaration—Conveyance of 


separate property of debtor spouse to other spouse with intent to defraud creditor—Absence of any consideration for transfer) 





Because spouses, as well as other relatives or persons closely related to the debtor, have unusual opportunities for the perpetration 
of fraud, it is generally held that conveyances between relatives or "insiders"! must be carefully or closely scrutinized by the 


courts,” and at the very least, it is a consideration as to whether a transfer was a fraudulent conveyance.” Additionally, where 
the fact of fraud is in issue or where suspicious circumstances exist, that may be sufficient to raise an inference of fraud in a 


conveyance.“ This same rule applies where one person is on both sides of the same transaction.’ Thus, the courts have ruled that 
among the recognized indicia or badges of fraud is the fact that the transfer is between members of a family,° or persons related 
by marriage,’ particularly where the transfer causes the family member or spouse to become insolvent.® The same position has 


° or any other confidential relationship. w 


been taken where the parties to the conveyance are associated in business 
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A characteristic of a fraudulent conveyance is a reservation of a benefit to the transferor or his or her family. | In other words, one 


may not be the beneficial owner of property and still have it exempt from his or her debts.” In fact, the courts have consistently 
held that no effort of a debtor to hinder or delay his or her creditors is more severely condemned than an attempt to place the 
debtor's property where he or she can enjoy it and at the same time require his or her creditors to await for the payment of 


their claims out of it? 


Whether the transferor receives benefits from the asset after the transfer or retains control over the asset after the transfer is 
relevant to whether the transfer is fraudulent, but it is not the only pertinent fact, and even though the existence of a continuing 
legal or financial relationship after the transfer may indicate bad faith, the lack of such a relationship does not establish good 


faith.* 
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A conveyance of property in trust for the benefit of the grantor has frequently been held to be invalid,! such as where a decedent 
conveyed property for his or her own benefit” or where a trust to which property is conveyed is the alter ego or nominee of the 
defendant, and the court finds that the defendant is the true, beneficial owner. Although the validity of such conveyances has 


been upheld in some cases,“ it is a general rule that an individual cannot create out of his or her own property, for his or her 
own benefit, a trust containing assets over which the individual has control and possession and thereby defeat the lawful claims 


of creditors.” Equally, the debtor's transfer of property to a trust for the benefit of his or her children is a fraudulent conveyance 


where the debtor retains control over the trust® and also even though a family member is the ostensible trustee.’ Thus, transfers 
of trust assets after the entry of judgment against the debtor are fraudulent conveyances and must be set aside where the evidence 
establishes that the debtor retained unfettered discretion and control over the assets of a trust; transfers to the trust were made 
after the instigation of the lawsuit and the debtor, as trustee, transferred funds from the trust to the debtor's own benefit, with 


many of the transfers following closely on the heels of the entry of judgment.® The defendant's transfer of a limited liability 
company's sole asset, real estate, from the company to a trust controlled by the defendant and the other individual defendants for 
the purchase price of $10, without payment of city and state transfer taxes, and in violation of the terms of the mortgage, is also 


a fraudulent conveyance” as are transfers to a trust where the intended effect is to shield a debtor's assets from creditors in order 
to allow him or her additional time to pursue and defend pending litigation. w However, transfer of a residence from the debtor 


to a family trust some six years before guaranteeing the loan and 10 years before filing a petition for bankruptcy, without further 
evidence that the debtor was experiencing financial difficulties at the time of the transfer, is insufficient indicia of fraud to show 


that the conveyance was intended to defraud creditors. 'l Moreover, a trust created by taxpayers for the benefit of their children is 
a legal entity separate and apart from the taxpayers, rather than a nominee or alter ego of the settlor, for purposes of determining 
whether the United States could enforce a tax lien against real estate held by the trust, even though the taxpayer attempted to 
orchestrate the functioning of the trust so that he maintained influence over its operation, where the taxpayers ceased to enjoy 
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the benefits or shoulder the burdens of the property after transfer to the trust; the trust paid expenses to maintain the property, 
received rents, and paid taxes; and, upon dissolution, the intended beneficiaries of the trust received its assets free from any 


actual or equitable claim against them by the taxpayers. !? However, transfers of real estate to the trust made with actual intent 
to defeat a claim and to hinder collection constitute fraudulent conveyances, even though the transfers were made to cancel an 
antecedent debt, where the loan was made in contravention of the trust's prohibition against loans to settlors, and the parcels 


were conveyed on the date the creditor, the IRS, informed the settlor that it was about to commence collection proceedings. la 
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End of Document 


WESTLAW 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


§ 35. Trust in behalf of transferor—Secret reservation or..., 37 Am. Jur. 2d... 


37 Am. Jur. 2d Fraudulent Conveyances and Transfers § 35 
American Jurisprudence, Second Edition May 2021 Update 


Fraudulent Conveyances and Transfers 
Glenda K. Harnad, J.D. and Sonja Larsen, J.D. 


II. Elements, Factors, and Requisites 


G. Reservation of Interest, Right, or Benefit 


§ 35. Trust in behalf of transferor—Secret reservation or trust for grantor 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Fraudulent Conveyancesijerl 13 





A secret reservation or trust in favor of the grantor in a conveyance of property is a badge of fraud! and usually is viewed as 
being per se fraudulent and void as to creditors.” However, the inference of it being per se fraudulent is not conclusive.’ It still 
must be shown that the effect of the reservation is to place assets of the transferor out of the reach of his or her creditors’ and 


that the trust or reservation was controlled by the debtor and never operated separately from the debtor's interests.” If the result 
of the reservation is to defeat the rights of creditors, the transaction is illegal regardless of the actual intention of the parties 


thereto.° In expanding on this concept, courts have identified an “illusory transfer”—one which takes back all that it gives—and 
a “colorable transfer’—where the transfer appears absolute on its face, but due to some secret or tacit understanding between 


the transferee and transferor, it is not transferred because the parties intended ownership to be retained by the transferor.’ 
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West's Key Number Digest 
West's Key Number Digest, Fraudulent Conveyancesij=m131 to 146(3) 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances §§ 142, 143 (Jury instructions—Change of possession as 


prerequisite to valid transfer) 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 144 (Jury instructions—Retention of possession as 


evidence of fraud) 
Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 146 (Jury instructions—Good faith as jury question where 
possession retained by transferor) 





The law of fraudulent conveyances seeks to avoid a deceptive appearance of ownership through a debtor's retention of possession 
after title to the property has passed to a stranger. | Accordingly, the courts follow a general rule that a transferor's retention 


of all or some of his or her property,” or the use and enjoyment of property,° or the transferor's retention of the possession, 


benefit, or use of the property after a conveyance or transfer of real? or personal® property, assets,’ property of a business,’ 


9 


estate interest,” or an absolute sale, is a classic indication of a fraudulent conveyance 10 in the absence of any valid reason. At 


the very least, it is clearly a consideration as to whether or not a fraudulent conveyance occurred. |! 
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The transfer of the debtor's assets to a family member, where the debtor retains control!” and possession !? or continues to use 


the property and treat it as his or her own, !4 is an indication of a fraudulent conveyance. Also, the transfer of the debtor's assets 
to a limited liability company, controlled by the spouse of the owner of the debtor, also supports the finding of a fraudulent 
conveyance where the company pays the owner a salary and provides him and his spouse with payment of numerous expenses, 
in return for which the debtor provides minimal services. 15 However, the mere fact that the debtor's agent retains possession 
of real property following the debtor's sale to a company controlled by the agent does not establish that the debtor maintained 
possession or control of the units following transfer where the creditor does not allege that the agent's retention of the property 
allowed the debtor to retain any degree of possession or control over the units, and the creditor does not explain how the agent's 


retention of the property indicates the creditor's fraudulent intent. 19 


Practice Tip: 


A judgment creditor states causes of action under fraudulent conveyance statutes by alleging that the defendant fraudulently 
transferred assets from judgment debtors to family members and corporations, which were allegedly under the exclusive control of 
the defendant and another individual, and that those transfers rendered the judgment debtors insolvent and were undertaken with 


the intent to hinder the creditor's rights as a judgment creditor. !” 
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West's Key Number Digest 
West's Key Number Digest, Fraudulent Conveyancesij=m131 to 146(3) 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances §§ 144, 145 (Instructions to jury—Retention of possession 


as evidence of fraud) 





An example of an unlawful retention! is a simulated sale or as it is sometimes referred to as a "non-transfer simulation."” 
This type of "sale" occurs where the debtor does not transfer property, despite the representation of a transfer. In reality, the 
transaction is a sham and, as a result, an absolute nullity? that may be declared null at any time at the demand of any person 
in interest.“ The simulation is absolute when the parties intend that their contract shall produce no effects between them." An 


absolute simulation cannot defeat good faith creditors and bona fide purchasers who rely on the public record of the contract. 
In contrast, a relative simulation is one in which the parties intend that the contract produce effects that are different from those 


recited in their contract.” 
The retention of possession after an absolute sale is not enough to find a violation. There must also be proof that the transferor, 


in addition to retaining possession, continued to receive income from the property conveyed. This situation would suggest that 


the conveyance was fraudulent’ or that the transferor had an interest in the entity to which he or she transferred the property 
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which, coupled with other circumstances, can create a fraudulent conveyance. 1 Moreover, a lease back of property sold by the 


debtor does not establish a simulation where valuable consideration was given for the property, and the leases were valid. H 


Observation: 


The children of transferees are not protected third parties under the law of registry, in an action brought by the transferor who 
alleged that the sales of immovable properties to the transferees were simulations, and the children were bound by any promises 


of the transferees to return to the transferor the record title as the children's acceptance of their parents' successions obligated them 
2 


for the mutual agreement of their parents' simulation. 
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West's Key Number Digest 
West's Key Number Digest, Fraudulent Conveyancesii=m147 to 153 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 51 (Complaint—Allegation—Possession of described real 
property by transferee) 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 115 (Jury instructions—Definition of transfer) 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 142 (Jury instructions—Change of possession as 
prerequisite to valid transfer) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 149 (Jury instructions—Property in possession of third 
party) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 150 (Jury instructions—Transfer of bill of lading as 
sufficient delivery) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 151 (Jury instructions—Necessity for actual delivery of 


growing crops) 





Unless the goods sold are of such a nature as to make actual delivery impossible, there must be an actual delivery, transfer, ! 
diminution in assets,” or a conveyance of goods? unless otherwise permitted by law. The delivery or transfer should not impair 


the rights of creditors,“ or else, it is subject to a presumption of fraud and invalidity as to the creditors of the transferor.” In other 
words, to effectuate a transfer or conveyance, the situation cannot be one in which the debtor treats the property in exactly the 
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same manner after the transfer as he or she did before that time.° Delivery of property is one factor in showing that a conveyance 


is not actually a simulated contract’ or a fraudulent conveyance.® Similarly, a transfer to a third person will not suffice, if it 


is made to a third person who merely serves as a conduit to the transferor, where the transferee subsequently reconveys the 


property back to the debtor or where the debtor still had access to and use of the property.” 
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West's Key Number Digest, Fraudulent Conveyancesijimm23 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 5 (Complaint, petition, or declaration—To set aside 


fraudulent transfer) 





The terms of the fraudulent transfer statutes are broad enough to include every transaction by which creditors or others may be 


defrauded; it is not the nature of the transaction but the presence of fraud which brings the case within the prohibition of the 


statutes. | Generally, any conveyance of property may be vitiated by fraud, and the form of the transfer is not controlling.” Many 


devices and instruments have been resorted to for the purpose of covering up fraud, but whenever the law is invoked, they are 


declared to be nullities; the law looks on them as if they had never been executed.’ 





Observation: 


A fraudulent transfer claim cannot succeed where the defendant held no title to the property and was not a debtor. 
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po 


Charitable payments made by a debtor during the course of a Ponzi scheme can constitute a fraudulent conveyance.” When 


investors invest in a Ponzi scheme, any payments that they receive in excess of their principal investments constitute fraudulent 


conveyances. 
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assignment of a mortgage loan). 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 115 (Jury instructions—Definition of transfer) 





Before there can be a "fraudulent transfer" within the meaning of the Uniform Fraudulent Transfer Act, there must be a 


"transfer."| A "transfer" includes both the incurrence of an obli gation and any payments on an obligation.” The Uniform 
Fraudulent Transfer Act defines "transfer" as every mode, direct or indirect, absolute or conditional, voluntary or involuntary, 
of disposing of or parting with an asset or an interest in an asset and includes payment of money, release, lease, and creation of a 
lien or other encumbrance.” Thus, the threshold determination to be made under the Uniform Fraudulent Transfer Act is whether 


a transfer occurred at all, which, in turn, is dependent upon whether any of the items purportedly transferred constitute "assets." 


A "fraudulent transfer" is a voluntary transfer made or an obligation incurred with the actual intent to hinder, delay, or defraud 


a creditor, whether the creditor's claim arose before or after the transfer or obligation.’ It is intended to cover any transaction 
whereby a transferor divested him- or herself, directly or indirectly, of any cognizable interest, legal or equitable, in property 


ofa transferor. 


"Collapsing doctrine" is essentially an equitable doctrine allowing a court faced with a fraudulent conveyance claim to dispense 


with the structure ofa transaction or series of transactions. Indeed, the fraudulent conveyance doctrine is a flexible principle that 
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looks to substance rather than form.® In order to collapse two transactions and treat them as a single transaction under fraudulent 


conveyance law, a plaintiff must establish: (1) either that the transactions were linked? or that a party gave the debtor fair value 
in exchange for the debtor's property, but the debtor then gratuitously reconveyed what it received to a third party, taking nothing 


in return,!° and (2) the party to the transaction with the debtor that is sought to be avoided had actual or constructive knowledge 
of the entire scheme that renders its exchange with the debtor fraudulent. "I The knowledge required for collapsing is knowledge 


of the multiple, integrated layers of the transaction rather than knowledge of any fraud or voidability. i 


For a transaction to be considered fraudulent, the transfer must have been "voluntary." 2 


The ratification of a former transaction is not a conveyance within the meaning of a state's Fraudulent Transfer Act, where, 


by the time the parties executed such an agreement, the conveyance has already been completed. !4 Moreover, no transfer of 
any interest in property occurs as a result of the debtor company's disclosure of a customer list, of the kind which could be 


avoided as a fraudulent transfer. !> 


Observation: 


Although the Uniform Fraudulent Conveyances Act has been superseded by the Uniform Fraudulent Transfer Act, it is still in effect 
in some states. This Act contains no definition of transfer but does define "conveyance" as every payment of money; assignment, 
16 


release, transfer, lease, mortgage, or pledge of tangible or intangible property; and also the creation of any lien or incumbrance. 
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13 Butler v. NationsBank, N.A., 58 F.3d 1022, 27 U.C.C. Rep. Serv. 2d 916 (4th Cir. 1995). 
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14 In re Vargas Realty Enterprises, Inc., 440 B.R. 224 (S.D. N.Y. 2010) (applying New York law). 
15 In re M. Silverman Laces, Inc., 404 B.R. 345 (Bankr. S.D. N.Y. 2009) (applying New York law). 
16 Unif. Fraudulent Conveyance Act § 1. 
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West's Key Number Digest, Fraudulent Conveyancesiji=m38 





Conversion of nonexempt property to exempt property can provide the basis for a fraudulent conveyance claim.! 


Under the Uniform Fraudulent Transfer Act, the mere conversion of nonexempt assets to exempt assets is not in itself fraudulent 
as to creditors.” Thus, a debtor who converts nonexempt assets into exempt assets to find shelter in the exemption statutes must 


have an actual intent to defraud creditors in order to be found to have perpetrated a fraud on his or her creditors.” Before actual 
fraudulent intent can be found, there must appear in the evidence some facts or circumstances which are extrinsic to the mere 


fact of conversion and which are indicative of a fraudulent purpose.* Thus, purposeful conversion of nonexempt funds into 
exempt funds immediately prior to bankruptcy or threatened execution by a judgment creditor is not fraudulent per se; it is 


only one indication of fraud.> 


Although a creditor can avoid a fraudulent conversion of nonexempt property into statutorily created exempt property, a creditor 
cannot avoid the transfer of nonexempt funds into constitutionally created exempt property, such as a homestead; statutory 


exemptions are subject to avoidance under the statutes, but constitutional exemptions are not subject to statutory avoidance.° 


CUMULATIVE SUPPLEMENT 
Cases: 


While Chapter 7 debtors' fraudulent conversion of nonexempt assets into exempt equity in homestead by paying down residential 
mortgage loan triggered statutory limitation on debtors' Nevada homestead exemption rights, it did not authorize bankruptcy 
court to surcharge debtors' homestead in amount of paydown or to direct sale of homestead property so that trustee could recover 
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§ 41. Exchange of property; conversion of nonexempt into..., 37 Am. Jur. 2d... 


amount of surcharge for benefit of unsecured creditors; rather, as long as debtors remained current on their mortgage loan, they 
would likely be able to retain homestead. 11 U.S.C.A. § 522(0). In re Tarkanian, 562 B.R. 424 (Bankr. D. Nev. 2014). 


[END OF SUPPLEMENT] 
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Footnotes 
1 In re Fischer, 411 B.R. 247 (Bankr. D. Md. 2009) (applying Maryland law). 
2 In re Sholdan, 217 F.3d 1006 (8th Cir. 2000); In re Simms, 243 B.R. 156 (Bankr. S.D. Fla. 2000). 
3 In re Channon, 424 B.R. 895 (Bankr. D. N.M. 2010) (applying New Mexico law). 
4 In re Sholdan, 217 F.3d 1006 (8th Cir. 2000); In re Simms, 243 B.R. 156 (Bankr. S.D. Fla. 2000). 
5 Dona Ana Sav. and Loan Ass'n, F.A. v. Dofflemeyer, 115 N.M. 590, 855 P.2d 1054 (1993). 
As to whether exempt property may be subject to a fraudulent conveyance, see § 74. 
6 In re Potter, 320 B.R. 753 (Bankr. M.D. Fla. 2005) (applying Florida law). 
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While a debtor may not give away property to the prejudice of his or her creditors, a debtor may give away labor, and the donee 


may not be in any way charged therewith by the donor's creditors.! It is not fraud, or a fraudulent transfer, to donate services.” 
However, some of the decisions indicate that the donation by a debtor of time and talents is in effect a voluntary settlement of 


the products thereof and fraudulent as to his or her creditors.’ 
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Footnotes 
1 Studds v. Fidelity & Deposit Co. of Md., 267 F.2d 875 (4th Cir. 1959). 
2 Overocker v. Solie, 597 N.W.2d 579 (Minn. Ct. App. 1999). 
3 Brooks Waterfield Co. v. Frisbie, 99 Ky. 125, 18 Ky. L. Rptr. 555, 35 S.W. 106 (1896). 
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West's Key Number Digest, Fraudulent Conveyancesijjrm24(1), 54(1), 57(5), 146(2) 
West's Key Number Digest, Husband and Wife ‘m14.11 


A.L.R. Library 


Use of debtor's individual funds or property for acquisition, improvement of, or discharge of liens on, property held in estate 


by entireties as a fraud upon creditors, 7 A.L.R.2d 1104 





Under the rule that an estate by the entireties or the interest of either spouse is not liable for the separate debts of either spouse 
or is liable for them only to a limited extent, one may effectually convert individual assets into property held by entireties 


where there are no existing creditors or where there is sufficient individual property to meet their claims.! On the other hand, 
when a debtor places property in an entireties estate while insolvent, or when the transfer renders the debtor insolvent, the 


debtor commits a fraud upon creditors, and the transfer may be invalidated as a fraudulent conveyance and set aside” unless the 


deposited funds are spent on necessities.* This is true without regard to actual intent.4 


Payment by an insolvent debtor to enhance property held by the entireties, or a payment used to create property held by the 


entireties, is also fraudulent as to creditors.> 


If there exists an actual intent (as distinguished from an intent presumed in law) to hinder, delay, or defraud either present or 
future creditors, the application of individual assets to an estate by the entireties is voidable at the application of either type 


of creditor regardless of solvency.° 
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The transfer of real property from a debtor to himself and his wife as tenants by the entireties is not fraudulent as to the creditor 


where the creditor cooperated with the restructuring of debt with respect to the property.’ However, where creditors knew that 
the money being borrowed by the insolvent was going to improve certain property, but did not know that the property was held 


by the insolvent and a spouse as tenants by the entireties, such property was not beyond the reach of creditors.® 


Where the original transfer into entireties status is not fraudulent, a subsequent transfer of entireties property is not avoidable 


as a fraudulent transfer unless there were joint creditors who could have reached the property.” 


Moreover, the transfer of entireties property that is encumbered by a judicial lien that is the result of a judgment against only one 
of the entireties spouses cannot constitute a fraudulent conveyance, not even if this transfer is from the two entireties tenants 


to just one of them or is accompanied by actual fraudulent intent. i 
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Footnotes 
1 Lunnen v. Hunter, 348 Pa. 402, 35 A.2d 292 (1944). 
As to antenuptial conveyances resulting in the spouses becoming tenants by the entirety, see § 53. 
2 In re Greenfield, 249 B.R. 856 (Bankr. E.D. Mich. 2000), aff'd, 273 B.R. 128 (E.D. Mich. 2002), aff'd, 65 
Fed. Appx. 549 (6th Cir. 2003); In re Laines, 352 B.R. 397 (Bankr. E.D. Va. 2005) (applying Virginia law). 
3 Cardiello v. Arbogast, 479 B.R. 661 (W.D. Pa. 2012) (applying Pennsylvania law). 
The term "necessities," for constructive fraudulent transfer avoidance purposes, could not be equated with 
any purchases other than for luxury goods or services. In re Arbogast, 466 B.R. 287 (Bankr. W.D. Pa. 2012), 
aff'd, 479 B.R. 661 (W.D. Pa. 2012) (applying Pennsylvania law). 
Glazer v. Beer, 343 Mich. 495, 72 N.W.2d 141 (1955). 
In re Harlin, 321 B.R. 836 (E.D. Mich. 2005) (applying Michigan law). 
Amadon v. Amadon, 359 Pa. 434, 59 A.2d 135 (1948). 
Premier Capital, Inc. v. Klein, 7 A.D.3d 501, 776 N.Y.S.2d 74 (2d Dep't 2004). 
Glazer v. Beer, 343 Mich. 495, 72 N.W.2d 141 (1955). 
In re Delson, 247 B.R. 873 (Bankr. S.D. Fla. 2000). 
10 In re Clawson, 359 B.R. 118 (Bankr. W.D. Pa. 2007) (applying Pennsylvania law). 
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A.L.R. Library 


Use of debtor's individual funds or property for acquisition, improvement of, or discharge of liens on, property held in estate 


by entireties as a fraud upon creditors, 7 A.L.R.2d 1104 





Where a husband's interest in property held by the entireties is not regarded as subject to execution by his creditors during the 
joint lives of the spouses, the view has been taken that a conveyance of the property by the spouses is not open to attack as in 
fraud of creditors of the husband even though the purpose of the conveyance is to place the property beyond the reach of such 


creditors in the event that he survives his wife.! On the other hand, in jurisdictions where a husband's interest in an estate by the 
entireties is subject to execution by his creditors during the joint lives of the spouses, a conveyance of the entirety property by 


both of them will be subject to attack by creditors of the husband so far as his interest is concerned.” In some jurisdictions, the 
transfer of entireties property from a debtor to his wife may be avoidable as a fraudulent transfer if, at the time of the transfer, 


there were joint creditors who could have reached the entireties property. 


With respect to property divisions that result from divorce, the distribution of property to the debtor's former wife in the 
dissolution decree, after commencement of an action against the debtor, is deemed a "transfer" by some courts, within the 
meaning of the Uniform Fraudulent Transfer Act, even though the division results from a trial rather than a settlement 


agreement.* On the other hand, it has been held that property held by spouses as tenants by the entirety, which is later disposed 
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of in a divorce judgment, is not subject to the Uniform Fraudulent Transfer Act where such an action would not reach the 
property unless both spouses were debtors on the claim that was the subject of the action as such property was exempt from 


claims of the creditors of only one spouse.” 
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Footnotes 

1 Ellis v. Ashby, 227 Ark. 479, 299 S.W.2d 206 (1957). 

2 Rothschild v. Lincoln Rochester-Trust Co, 212 F.2d 584 (2d Cir. 1954). 
3 In re Delson, 247 B.R. 873 (Bankr. S.D. Fla. 2000). 

4 Canty v. Otto, 304 Conn. 546, 41 A.3d 280 (2012). 

5 Estes v. Titus, 481 Mich. 573, 751 N.W.2d 493 (2008). 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 77 (Complaint, petition, or declaration—Debtor's business 
assets transferred to newly formed corporation controlled by debtor with intent to defraud creditors) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 79 (Complaint, petition, or declaration—Under Uniform 
Fraudulent Transfer Act and similar statutes—Debtor's business assets transferred to newly formed corporation controlled 


by debtor with intent to defraud creditors) 





The transfer of a business to a wholly owned corporation is not a fraudulent transfer absent evidence of intent to hinder, delay, 
or defraud creditors! or evidence that the transferors were engaged in a transaction for which their remaining assets were 
unreasonably small or that the transferors intended to incur debts beyond their ability to pay as they became due.” Such a 


transaction is, in substance, a transfer by the debtor to him- or herself. For example, judgment debtors fraudulently conveyed 
property to corporations where the judgment debtors were owners and sole stockholders of the corporations at the time of the 
transfer; the corporations had knowledge of the litigation involving the debtors; although the debtors had some property of 
value after the transfer, the value of the remaining property did not approach the amount of the judgments; the debtors did not 
receive consideration for the transfer to one corporation; and the debtors transferred shares in the corporations to their children 


as part of an alleged "estate plan." Also, transfers of real property to a nominee/alter ego corporation sole that are made with 


the actual intent to defraud are voidable.> 
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Although a transfer to an affiliated corporation alone is not dispositive of a fraudulent intent,° the fact that the debtor's property 
was transferred to a corporation which was organized, owned, or controlled by the debtor will generally lead to the conclusion 


that the transaction was fraudulent as to creditors.’ 


An assignment from one corporation to another has been considered fraudulent as to a creditor where the directors and 


stockholders of the corporation were interlocking and where the financial condition of the assignor was precarious.’ 


The fact that a partnership transfers its property to a corporation organized by the partners for the purpose of carrying on the 


old business is not of itself evidence on the issue of fraud,’ but the insolvency of the partnership at the time of the transfer has 


an important, but not conclusive, bearing on that issue. i 
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Footnotes 

1 In re Bendetti, 131 Fed. Appx. 224 (11th Cir. 2005) (applying Florida law). 

3 Park v. Fortune Partner, Inc., 279 Ga. App. 268, 630 S.E.2d 871 (2006). 

3 Knowles v. Magic City Grocery, 144 Fla. 78, 197 So. 843 (1940). 

4 City of Arkansas City v. Anderson, 243 Kan. 627, 762 P.2d 183 (1988). 

5 U.S. v. Black, 725 F. Supp. 2d 1279 (E.D. Wash. 2010), aff'd, 2012-1 U.S. Tax Cas. (CCH) P 50364, 109 
A.F.T.R.2d 2012-2282, 2012 WL 1929916 (9th Cir. 2012) (applying Washington law). 





6 In re Schofield-Johnson, LLC, 462 B.R. 539 (Bankr. M.D. N.C. 2011) (applying North Carolina law). 
7 U.S. v. Black, 725 F. Supp. 2d 1279 (E.D. Wash. 2010), aff'd, 2012-1 U.S. Tax Cas. (CCH) P 50364, 109 
A.F.T.R.2d 2012-2282, 2012 WL 1929916 (9th Cir. 2012) (applying Washington law). 
8 Banner Const. Corp. v. Arnold, 128 So. 2d 893 (Fla. Ist DCA 1961). 
Sponholtz v. Sponholtz, 190 So. 2d 572 (Fla. 1966). 
10 Byrne & Hammer Dry Goods Co. v. Willis-Dunn Co., 23 S.D. 221, 121 N.W. 620 (1909). 
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Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 27 (Complaint, petition, or declaration—To set aside 


fraudulent transfer—By administrator of estate of transferor—To impress trust on funds deposited in savings account in 
name of transferee) 

Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 84 (Complaint, petition, or declaration—Transfer through 
dummy grantee to transferor's spouse with intent to defraud creditors) 





A debtor may not transfer his or her property to the name of a third person for the debtor's or debtor's family's use to the exclusion 
of his or her creditors.! Nor may a debtor, to the prejudice of creditors, transfer property to another to be held in trust for him or 


her. In sucha case, the debtor remains the real owner, and the property may be subjected to the payment of his or her debts.> No 
inherent difference exists between the act of a debtor conveying his or her property to another without consideration and that of 
a debtor causing title to property purchased to be placed in the name of another where the object of such a transfer is to hinder, 


delay, or defraud creditors.’ An unrecorded unwritten side agreement between the debtor and the transferee that conceals the 
debtor's true interest in the transaction, i.e., to retain an equity interest in the property, supports a finding that the conveyance 


is fraudulent.> Accordingly, when property is purchased by a debtor and title is taken in the name of another to avoid creditors, 


a deed may be set aside as a fraudulent conveyance.” 
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Footnotes 
1 In re Weeden, 306 B.R. 449 (Bankr. W.D. N.Y. 2004) (applying New York law). 
2 § 34. 
3 Matthews v. Boise City National Bank, 40 Idaho 437, 233 P. 998 (1925). 
4 D. H. R. Const. Co., Inc. v. Donnelly, 180 Conn. 430, 429 A.2d 908 (1980). 
5 Grochocinski v. Schlossberg, 402 B.R. 825 (N.D. Ill. 2009) (applying Illinois law). 
6 In re Lee, 223 B.R. 594 (Bankr. M.D. Fla. 1998). 
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West's Key Number Digest, Fraudulent Conveyancesijiem27, 166, 172(1), 298(1), 299(2) 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 75 (Complaint, petition, or declaration—Where transfer 
made in the form of execution of mortgage for contemporaneous loan to creditor having knowledge of debtor's fraudulent 


intent) 





Under the terms of the Uniform Fraudulent Transfer Act, a transfer includes the creation of a lien or other encumbrance. ! 


Practice Tip: 


Actual or imputed fraudulent intention must be established by one who seeks to have the transaction set aside.” 
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A mortgage which is given by a mortgagor with the intent to delay or defraud his or her creditors, although given for an actual 


contemporaneous loan, may be set aside if the mortgagee participates in the fraudulent purpose,” but where the mortgagee 
acts in good faith, without notice or reason to believe that the mortgagor intends to defraud the creditors, the mortgage will be 


sustained as against the creditors.“ If an instrument is executed in good faith, but the parties, by their subsequent treatment of 
it and the property covered by it, give it a fraudulent operation, it may be declared invalid from the time when the fraudulent 


purpose is promoted.” 


Observation: 


State statutes declaring certain "fraudulent loans" void do not apply to a lease of tangible personal property.° 
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Footnotes 

1 Unif. Fraudulent Transfer Act § 1(12). 
Note that under the Uniform Fraudulent Conveyance Act, which still applies in some states, a conveyance 
also is defined to include the creation of any lien or incumbrance. Unif. Fraudulent Conveyance Act § 1. 

2 Berger v. Loomis, 169 Or. 575, 131 P.2d 211, 144 A.L.R. 636 (1942). 

2 Bank of Berwick v. George Vinson Shingle & Mfg. Co., Ltd., 124 La. 1000, 50 So. 823 (1909). 

4 German-American Bank v. Scherrer, 102 Wis. 582, 78 N.W. 782 (1899). 

5 Sabin v. Wilkins, 31 Or. 450, 48 P. 425 (1897). 

6 In re Ludlum Enterprises, Inc., 510 F.2d 996 (5th Cir. 1975). 
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West's Key Number Digest, Fraudulent Conveyancesijem15, 64(1), 74(2), 76(1), 88 





While a mortgage which has been executed to secure an amount in excess of the mortgagor's debt to the mortgagee is 


considered by some of the authorities to be fraudulent and invalid as to creditors, ! generally, the excessiveness of security is 
one circumstance to be considered in determining whether the giving and receiving of such security constituted a transfer in 
fraud of creditors, along with other circumstances, such as whether the security embraced all the property of the debtor and 
whether either or both of the parties intended to delay or defeat other creditors.” In addition, the giving and taking of excessive 
security in itself generally does not constitute a badge of fraud, especially where there is an adequate explanation, as where the 


exact value of the chose in action assigned was difficult to determine.” 
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Footnotes 
I Standard Acc. Ins. Co. v. Hancock, 124 Fla. 725, 169 So. 617 (1936). 
2 In re Rasmussen's Estate, 238 Wis. 334, 298 N.W. 172, 138 A.L.R. 1045 (1941). 
3 Jones v. Krueger, 1 Wis. 2d 27, 82 N.W.2d 910 (1957). 
As to conveyance of amount in excess of indebtedness, see § 68. 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


§ 49. Suffering or confessing judgment, 37 Am. Jur. 2d Fraudulent Conveyances and... 


37 Am. Jur. 2d Fraudulent Conveyances and Transfers § 49 
American Jurisprudence, Second Edition May 2021 Update 


Fraudulent Conveyances and Transfers 
Glenda K. Harnad, J.D. and Sonja Larsen, J.D. 


IHI. Nature and Form of Transfer; Particular Acts and Transactions 


A. In General 


§ 49. Suffering or confessing judgment 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Fraudulent Conveyancesiji=m15, 30 


Forms 


Am. Jur. Pleading and Practice Forms, Fraudulent Conveyances § 76 (Complaint, petition, or declaration—Confession of 
judgment by debtor—Intent to defraud creditors) 





Among the many forms of transaction which may be within the purview of the statutes invalidating fraudulent conveyances 
is a judgment against the debtor.' The creation of an obligation by a debtor's confession of judgment may be fraudulent as to 


creditors? as, for example, where the debt is shown to have been fictitious.’ 


A former husband's confession of judgment in favor of a third party to whom he was indebted at a time when he was in arrears 
for mortgage, support, and alimony payments to his former wife is a fraudulent conveyance, notwithstanding the fact that the 
amount of the confessed judgment was a fair equivalent of the antecedent debt, since the former husband and the third party 
knew that executing such a judgment would have the effect of hindering, delaying, and, for practical purposes, eliminating the 
former wife's ability to recover such arrears which were then unprotected by judgment. Accordingly, the confession of judgment 


was not made in good faith with respect to the husband's known creditor and must be set aside.4 


On the other hand, a basis for setting the judgment aside is lacking where there is no evidence to warrant an inference that 
the judgment was confessed wilfully for the purpose of hindering or delaying creditors. By itself, a confession of judgment is 


WESTLAW 


§ 49. Suffering or confessing judgment, 37 Am. Jur. 2d Fraudulent Conveyances and... 


not a badge of fraud.’ The transaction may be sustained where it appears that a note on which judgment was confessed was 


given for an adequate consideration.° 
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Footnotes 
J Atlas Nat. Bank v. More, 152 Ill. 528, 38 N.E. 684 (1894). 
2 Puget Sound Nat. Bank v. Levy, 10 Wash. 499, 39 P. 142 (1895). 
3 Woodfolk v. Seddons, 154 U.S. 658, 14 S. Ct. 1216, 31 L. Ed. 598 (1880). 
4 Spear v. Spear, 101 Misc. 2d 341, 421 N.Y.S.2d 277 (Sup 1979). 
5 Coryell v. Olmsted, 64 Colo. 378, 172 P. 14, 14 A.L.R. 5 (1918). 
6 Coryell v. Olmsted, 64 Colo. 378, 172 P. 14, 14 A.L.R. 5 (1918). 
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The cancellation of a note constitutes a transfer, and where the debtor does not receive reasonably equivalent value for the 


cancellation, and is insolvent at the time, the transaction constitutes a fraudulent conveyance. | The forgiveness by a debtor 
of a debt—for example, the collusive cancellation and surrender of a bond or note by a judgment debtor to his or her debtor, 
involving as between them the discharge of the latter from the obligation—is a fraudulent transfer which a judgment creditor 


may have set aside in equity and hold his or her debtor's debtor to account for the amount of the debt.” Similarly, a debtor/ 


tenant's release or cancellation of subleases, without consideration, rendering the debtor/tenant insolvent supports a fraudulent 


conveyance claim by the tenant's creditor. 


Even as a fraudulent transfer of property may take the form of a release or cancellation of a debt or claim, it may take the form 
of a satisfaction of judgment notwithstanding that in the absence of fraud, the law permits a debt or obligation to be satisfied 


for less than the full amount.* 
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Footnotes 
1 McBirney v. Paine Furniture Co., 2003 WL 21094555 (Mass. Super. Ct. 2003) (applying Massachusetts law). 
2 Hall & Farley v. Alabama Terminal & Improvement Co., 143 Ala. 464, 39 So. 285 (1905). 
3 NPR, LLC v. Met Fin Management, Inc., 63 A.D.3d 1128, 882 N.Y.S.2d 253 (2d Dep't 2009). 
4 Nissim Hadjes, Inc. v. Hasner, 408 So. 2d 819 (Fla. 3d DCA 1982). 
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A debtor's refusal to assert a legal right or to accept a benefit cannot, it seems, be deemed to be conduct which is fraudulent as 
to his or her creditors. The circumstance that a contract or conveyance is shown to have been oral and hence is unenforceable 
by reason of the Statute of Frauds does not affect the rights of creditors of the obligee or grantor. Although the latter may set 


up the statute and thereby escape liability, his or her creditors do not have this right.! For example, creditors of a decedent's 
son were not entitled to set aside the son's renunciation of his rights to his father's succession and to obtain judicial approval 
to accept the decedent's succession on the son's behalf where the creditors failed to allege and prove that the son fraudulently 


renounced his rights in his father's succession and that this act rendered him insolvent or augmented his antecedent insolvency.” 


A disclaimer of a previously vested, but still undistributed, beneficial interest in a trust is not a transfer of any "interest of the 
debtor in property," of the kind which could be challenged as an alleged fraudulent transfer, where under the state's disclaimer 
statute, the effect of the disclaimer is that the debtor is treated as having died immediately prior to the event that resulted in 


the vesting of the trust interest.° 
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1 Miller v. Sire, 224 F. 424 (C.C.A. 2d Cir. 1915). 
2 Succession of Andrews, 604 So. 2d 194 (La. Ct. App. 2d Cir. 1992). 
3 In re Faulk, 281 B.R. 15 (Bankr. W.D. Okla. 2002). 
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Election by a devisee or legatee to accept or reject a devise or bequest has generally been held not to affect the legal rights 
of his or her creditors. Election is a personal right and cannot be controlled by the creditors. ! Although the subject matter of 


the devise or bequest, if it has been accepted by the debtor, may, as a general rule, be reached by the creditors,” such creditors 
have no cause of action by reason of the fact that their debtor has renounced a testamentary provision under which he or she 


might have claimed a benefit.” 


On the other hand, one of the indicia of fraud can be the renunciation of an inheritance.* An insolvent person cannot, without a 
consideration, defeat his or her creditor by application of the doctrine of a "letting go" or waiver of a vested tangible interest as 


heir in the estate of a decedent.” Thus, a judgment debtor's renunciation of an interest in the debtor's mother's estate constitutes 


a fraudulent conveyance where the debtor previously accepted an interest in the estate by voluntarily contracting to transfer it” 
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